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 P-R-O-C-E-E-D-I-N-G-S 1 

 (9:10 a.m.) 2 

  CHAIRPERSON REID:  Good morning, ladies and 3 

gentlemen.  Please pardon our delay.  We had a staff -- one of 4 

our Board members was unable to attend.  We learned that there 5 

was an emergency.  The hearing will please come to order. 6 

  This is the June 19th public hearing of the Board 7 

of Zoning Adjustment of the District of Columbia.  My name is 8 

Sheila Cross Reid, Chairperson.  Vice Chairperson Anne Renshaw 9 

is joining me today.  Susan Hinton is not able to join us.  She 10 

represents the National Capital Planning Commission.  11 

Representing the Zoning Commission is Anthony Hood.  Our other 12 

member is Jeff Griffis. 13 

  Copies of today's hearing agenda are available to 14 

you.  They are located to my left near the door.  All persons 15 

planning to testify, either in favor or in opposition, are to 16 

fill out two witness cards.  These cards are located on each 17 

end of the table in front of us.  When coming forward to speak 18 

to the Board, please give both cards to the Reporter sitting to 19 

my right. 20 

  The order of procedure for a special exception 21 

and variances is:  1) statement and witnesses of the applicant, 22 

2) government reports, including the Office of Planning, 23 

Department of Public Works, etcetera, 3) reports of the 24 

Advisory Neighborhood Commission, parties or persons in 25 
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support, parties or persons in opposition, and closing remarks 1 

by the applicant. 2 

  Cross examination of witnesses is permitted by 3 

the applicant or parties.  The ANC within which the property is 4 

located is automatically a party in the case. 5 

  The record will be closed at the conclusion of 6 

each case, except for any material specifically requested by 7 

the Board, and the staff will specify at the end of the hearing 8 

exactly what is expected.   9 

  The Sunshine Act requires that the public hearing 10 

on each case be held in the open to the public.  The Board may, 11 

consistent with its rules of procedure and the Sunshine Act, 12 

enter executive session during or after the public hearing on a 13 

case for the purpose of reviewing the record or to deliberate 14 

on the case. 15 

  The decision of the Board in these contested 16 

cases must be based exclusively on the public record.  To avoid 17 

any appearance to the contrary, the Board requests that persons 18 

present not engage members of the Board in conversation. 19 

  Please turn off all beepers and cell phones at 20 

this time, so as not to disrupt these proceedings, or put them 21 

on vibrator. 22 

  The Board will now consider any preliminary 23 

matters.  Preliminary matters are those which relate to whether 24 

a case really should be heard today, such as a request for 25 
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postponement, continuance, or withdrawal, or whether proper and 1 

adequate notice of the hearing has been given. 2 

  If you are not prepared to go forward with the 3 

case today, or if you believe that the Board should not 4 

proceed, now is the time to raise such a matter.  Are there any 5 

preliminary matters? 6 

  MS. BAILEY:  Good morning to the members of the 7 

Board.  Madam Chair, staff does have a preliminary matter for 8 

the first case, Millennium Georgetown Partners.  Does the Chair 9 

want the staff to deal with the preliminary matter now, or call 10 

the case and then deal with it after the case has been called? 11 

  CHAIRPERSON REID:  Well, why don't you call the 12 

case, since it's germane to Millennium Georgetown Partners, and 13 

then we'll deal with the preliminary matter. 14 

  MS. BAILEY:  Application Number 16702 of 15 

Millennium Georgetown Partners, L.L.C., pursuant to 11 DCMR 16 

3103.2, for a variance from the height requirements of 17 

Subsection 930.1, and from the floor area ratio requirement 18 

limitation of Subsection 931.1, to construct a mixed use 19 

building -- mixed use buildings of residential, hotel, and 20 

commercial uses in a W-1 District at premises 3100 South 21 

Street, N.W., Square 1189, Lot 88. 22 

  All those wishing to testify, would you please 23 

stand, all those wishing to testify for this special public 24 

hearing at Millennium Georgetown.  Please raise your right 25 
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hand. 1 

  (Whereupon, the witnesses were sworn.) 2 

  Thank you.  Please be seated. 3 

  Madam Chair, the first preliminary matter has to 4 

do with a request from the applicant to strike a portion of the 5 

submission that came in that is dated June 12th from the 6 

Citizens Association of Georgetown.  And I believe you have 7 

that information in front of you. 8 

  CHAIRPERSON REID:  Okay.  Mr. Nettler? 9 

  MR. NETTLER:  Good morning.  If I might make a 10 

suggestion to try and move this thing along -- is you defer 11 

acting on the motion to strike, hear the presentation that's 12 

being made, and if issues come up that are addressed in our 13 

motion to strike during the context of the testimony that CAG 14 

might make that goes beyond what I understand to be your 15 

request for us today, then we could deal with it in that 16 

context rather than dealing with it now, because it simply may 17 

become a moot issue. 18 

  CHAIRPERSON REID:  Okay.  We will just table this 19 

motion until after.  Okay.  Fine.  All right.  Thank you. 20 

  MS. BAILEY:  Then, the second preliminary matter, 21 

Madam Chair, has to do with Mr. Geoffrey Griffis.  Mr. Griffis 22 

did not attend the previous hearings or meetings on this case 23 

and will be, I understand, participating in this hearing this 24 

morning.  And so that matter needs to be taken care of. 25 
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  MEMBER GRIFFIS:  Madam Chair, I'd just like to 1 

say for the record that I have read the entire case, and have 2 

spent lots of time going through all the specifics and 3 

transcripts. 4 

  CHAIRPERSON REID:  Are you prepared to 5 

participate in the case today? 6 

  MEMBER GRIFFIS:  Absolutely prepared to 7 

participate in the case today. 8 

  CHAIRPERSON REID:  Thank you. 9 

  Okay.  All right. 10 

  MR. NETTLER:  Thank you.  Madam Chair, and 11 

members of the Board, we are here today, as I understand it 12 

from reading the transcript -- unfortunately, I was not here 13 

for the last meeting -- to address solely the third prong of 14 

the variance test with regard to the additional height that is 15 

sought for the incinerator project, which would require as well 16 

a variance from the floor area ratio requirements. 17 

  We have three individuals who will be testifying 18 

who will give you a presentation that you requested showing the 19 

views of the incinerator, both with the requested relief that 20 

we're seeking and with additional setbacks.   21 

  And as you will see when we go through the 22 

presentation, there will be an opportunity to stop it along the 23 

way, so that you can either ask questions about it from 24 

different perspectives, both along Wisconsin Avenue and 31st 25 
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Street, and there will be some testimony as well regarding the 1 

impact of doing a further setback that you had asked us to look 2 

at as well. 3 

  And with that, I think our first witness is -- 4 

excuse me -- Shalom Barnes will go first. 5 

  MR. BARANES:  Good morning.  I'm here with Viktor 6 

Stipsic, who will actually -- who has produced these animations 7 

we'll be showing you.  He actually will not be testifying. 8 

  In response to your request to have us look at 9 

certain incremental views, both down 31st Street and -- 10 

  MR. HART:  Excuse me.  Your name and your 11 

address, please? 12 

  MR. BARANES:  I'm sorry.   13 

  MR. HART:  For the record. 14 

  MR. BARANES:  Yes.  I'm Shalom Baranes, Shalom 15 

Baranes and Associates.  I do have a card. 16 

  MR. HART:  Okay. 17 

  MR. BARANES:  And my address is 3299 K Street, 18 

N.W., Washington, D.C. 19 

  MR. HART:  Thank you. 20 

  MR. BARANES:  Anyway, in response to your request 21 

to look at these incremental views moving down both Wisconsin 22 

Avenue and 31st Street, we felt it was best to produce two 23 

animations.  So we modeled all of the buildings along both 24 

sides of both of those streets, and essentially produced a 25 
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series of continuous views looking south on both those streets. 1 

  And I have to tell you that this exercise was 2 

very, very instructive for us as architects.  We don't normally 3 

have the means to look at our projects quite this closely.  And 4 

the result was surprising to us also.  We actually believe -- I 5 

believe very strongly that the impact of this additional floor 6 

that we're requesting approval for is much more modest than I 7 

had anticipated. 8 

  I believe it's much less visible than any of us 9 

had anticipated.  And, furthermore, I think you will hopefully 10 

agree with me after seeing these animations that the impact -- 11 

there is no impact on the view that you are concerned about, 12 

the view down to the water and to the trees and to the view of 13 

the monumental core. 14 

  And, significantly, it was pointed out I think in 15 

the Office of Planning Report, that these animations that we're 16 

going to show you in some ways exaggerate the impact of this 17 

additional floor that we are requesting approval for.   18 

  We're going to show you two series of animations 19 

for each one of the streets, and one of them strips away all of 20 

the trees, all of the vegetation, both on the streets and in 21 

the front yards of the various buildings facing these streets. 22 

 So you will be looking at just the buildings with absolutely 23 

no vegetation. 24 

  Then, in the second animation we'll show you for 25 
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each of these streets we have placed the trees back into the 1 

images.  However, we have made them somewhat transparent, so 2 

you can see the buildings beyond.   3 

  And you'll see in a photograph I'll show you 4 

shortly that, in fact, for six to seven, perhaps even eight 5 

months of the year, these trees are quite full and they are 6 

really not transparent at all.  And they do have a fairly major 7 

impact on your understanding of the buildings. 8 

  And then, of course, we also left out any of the 9 

influence that I think would also affect your understanding of 10 

this building, and that -- which would come from the presence 11 

of the traffic, the people, the street signs, all of these 12 

other various elements that we see on both streets. 13 

  So in a sense, we are not offering the most 14 

advantageous views to our side, but we feel that showing it 15 

this way really makes it the clearest. 16 

  So we are going to be running through these 17 

animations, and each one of these has a split screen.  Let me 18 

explain that to you. 19 

  We're going to start by moving down Wisconsin 20 

Avenue, and what you'll -- no, not yet, let me explain it 21 

first.  What you'll see in each one of these is on the upper 22 

left, where it says "Approved Scheme," that's the scheme we 23 

currently have a permit for and we are under construction for. 24 

  To the right of that, the proposed scheme shows 25 
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what we have applied for, which is the additional floor with a 1 

10-foot setback.  And then, scheme C, in the lower left-hand 2 

corner, basically takes that setback and, as you asked us, 3 

increases it by 10 feet and moves it back a total of 20 feet. 4 

  The view in the lower right shows a plan -- and 5 

I'll go up there and point to a few buildings shortly -- and 6 

basically it just shows you how we're moving down each one of 7 

the two north/south streets, Wisconsin and 31st Street.   8 

  So, again, it's important to keep the differences 9 

in mind between these three, and I think the best way to 10 

understand these is to allow us to run through them first 11 

uninterrupted, just as if you're walking.  They only take about 12 

45 seconds. 13 

  Then we'll go back to the beginning on the same 14 

one, and we'll run through it slowly and we'll stop at 50-foot 15 

intervals, so that you can see -- I'll try to point out the 16 

differences between the different screens. 17 

  And then, finally, the third time through we'll 18 

show it to you with the trees placed along the street, so 19 

you'll have a sense of what the impact of those would be. 20 

  Okay.  Why don't we start by just non-stop 21 

walking down to the river along Wisconsin Avenue.  So we're 22 

going to start at this intersection right here, which is M 23 

Street, and we'll -- 24 

  MS. BAILEY:  Excuse me, sir, but you need to be 25 
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on a microphone when you speak.  Do you have a light pen? 1 

  MR. BARANES:  I didn't bring it, unfortunately. 2 

  PARTICIPANT:  Do you want me to point while you 3 

talk? 4 

  MR. BARANES:  Okay.  Yes. 5 

  We're going to start at the corner of M Street 6 

and Wisconsin, if you could point at the map, Robert.  And then 7 

we're going to walk down towards the river.  And the buildings 8 

are right there on the left, and the two buildings that we are 9 

proposing to add the floor to are -- Robert is pointing to 10 

right now.  You'll see those on the left of the screen. 11 

  Okay.  Why don't we start now.  And you actually 12 

do not see a difference until you are pretty far down the 13 

street, at about the canal.  Here we are approaching the canal. 14 

 We're going right over the canal now.  You see the smokestack 15 

on the left-hand side.  And this building that you see in the 16 

foreground, of course, remains unchanged.  It is only the 17 

building behind it that will have the setback. 18 

  Okay.  Now we'll back up, and we'll look at it 19 

again.  And we'll stop at 50-foot intervals moving down 20 

Wisconsin Avenue. 21 

  Now, the building you see in the foreground there 22 

is not changing at all.  So you still do not understand that 23 

there's a difference between any of these schemes.   24 

  Okay.  At this point, again, the -- if you look 25 
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over by the smokestack, which is really not the view you are 1 

concerned about, but it's only there in that view near the 2 

smokestack that you start to get a glimpse of the additional 3 

floor.  In terms of the view that you are concerned about, 4 

looking down Wisconsin Avenue, there is no change yet. 5 

  We're approaching the canal.  Okay.  Here we are. 6 

 You can see the fence by the canal.  And, Robert, if you could 7 

just point to the difference -- on the corner of Wisconsin and 8 

M, between the additional floor that is going to start to 9 

appear shortly, all the way over to the right -- Wisconsin and 10 

M -- all the way over to the right, Robert.  Right here is 11 

where you will start to see a difference shortly. 12 

  All right.  Let's stop here for a moment.  You 13 

can just barely get a glimpse, a very glancing view now.  You 14 

can see that on the right-hand side and the lower left that 15 

that bay, that element, is four stories tall.  And on the left-16 

hand side it's slightly lower, and you can see that, again, 17 

it's not in any way impacting your view of the river or the 18 

trees beyond on Roosevelt Island. 19 

  Okay.  The difference is becoming a little more 20 

apparent now.  Robert, if you could point to the penthouse.  21 

There you go, right there.  There is a slight difference there, 22 

but, again, it has absolutely no impact on your vista to either 23 

the river or the bank of the river on the other side. 24 

  All right.  This is where the difference in most 25 
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apparent, where you see four stories in the white bay there 1 

versus three stories on the left.  And here I would also point 2 

out that the difference between scheme C with a 20-foot setback 3 

and scheme B with a 10-foot setback is not apparent. 4 

  Okay.  Now we will run through this again without 5 

stopping, with the trees placed into the image.  Let's back up 6 

for a second.  Can you do that?  Let's go back -- keep going 7 

back.  Stop here.  Stop.  Could you stop for a second? 8 

  Actually, I just want to point out one thing 9 

here.  What we're seeing on the left-hand side of each screen 10 

is the front yard of Grace Church.  And there's a photograph on 11 

the easel there -- Robert, behind you.  It's down on the lower 12 

-- if you could just put that on the easel.  Yes. 13 

  There's a photograph of those trees, and that's 14 

what they look like through most of the summer, spring, and 15 

fall.  And you can see we've rendered them here fairly 16 

transparent and less densely than what you actually see in the 17 

photograph.  So, in fact, for a good part of the year, these 18 

will block the view of the building. 19 

  Okay.  Why don't we keep going.  Really, what you 20 

see in the upper left of those schemes B and C is the 21 

penthouse, not so much the additional floor.  The penthouse is 22 

there with all of its schemes. 23 

  Okay.  Now, I thought we would do the same thing 24 

with 31st Street.  So we'll start at the corner of M and 31st 25 
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and walk south towards the river.  And the building that was on 1 

the right, if you could point to our building in 3-D -- there 2 

we go -- is right at the end there.  So if you keep your eye on 3 

that -- and, again, you won't see a difference until you get 4 

about halfway down the block. 5 

  Okay.  Why don't we back up now and we'll stop at 6 

50-foot intervals again.  Now, the building is starting to 7 

become more visible, and I think what's important to keep in 8 

mind is that the northern portion of this building is not 9 

changing.  This is not where we have the additional floor with 10 

the 10-foot setback.  That remains exactly the same. 11 

  It's only the part beyond that.  Robert, if you 12 

could point to just the part beyond that that's changing.  13 

Okay.  If we could stop here for a moment. 14 

  Now, at this point, actually, it is interesting 15 

to compare schemes B and C.  What happens in scheme C, because 16 

of the additional setback, is that the mechanical penthouse 17 

becomes more visible, which we -- I mean, that's an issue we 18 

were concerned about on the entire project from day one.  And 19 

that's one of the reasons that we introduced the whole series 20 

of setbacks for the entire projects and all -- entire project 21 

on all four sides. 22 

  This is the kind of view that we were trying to 23 

avoid.  And by having the 10-foot setback in the upper right, 24 

you can see by bringing that floor slightly forward it does 25 
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block your view of the large blank mechanical penthouse wall, 1 

which we think is a positive thing. 2 

  Okay.  If we could keep going.  Okay.  At this 3 

point, the difference becomes -- your sight lines are such that 4 

you don't see the top of the building.  And there is no 5 

difference as you get closer and closer to it.  And we are 6 

standing across the street, so I think that is significant. 7 

  The street is much narrower than Wisconsin 8 

Avenue, so you lose your sight line of that upper floor much 9 

earlier than you do on Wisconsin Avenue.  10 

  All right.  Now why don't we walk down the street 11 

with the trees in place.  And many of these trees are much 12 

younger than the ones on Wisconsin Avenue.  They are not as 13 

large at this stage, but we were careful to locate them 14 

accurately.  And you can see -- I think that's over the next 15 

few years -- that the trees will have more and more of an 16 

impact on your view of the building. 17 

  Okay.  Just one other thing I'd like to add.  18 

There were many, many design issues we were concerned about as 19 

we went through the various design review approvals for this 20 

project with both Commission of Fine Arts and the Old 21 

Georgetown Board.  Many of them had to do with, you know, 22 

vistas, both to the project and from the project.   23 

  They had to do with vistas to the historic 24 

buildings.  They had to do with the maintenance of the open 25 
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space around the historic buildings that we are retaining in 1 

place.  They had to do with the reinforcement of the definition 2 

of the street edge, all the street edges on all four sides, and 3 

I have to tell you that the issue we're considering today 4 

really has had absolutely no impact on any of those issues. 5 

  None of those issues really -- the design 6 

solution to all of those issues has not been in any way 7 

compromised by the addition of this floor with the 10-foot 8 

setback.  So we still feel we have substantially the same 9 

project, in terms of its impact on the neighborhood, that we 10 

had in the beginning. 11 

  MR. NETTLER:  Shalom, you're familiar with the 12 

statement issued by the Zoning Commission when it adopted the 13 

waterfront zone, are you not? 14 

  MR. BARANES:  Yes. 15 

  MR. NETTLER:  Do you believe that the -- having 16 

looked at the animation that was prepared and your work on the 17 

site that the addition of this -- the addition of the floor 18 

over the -- I guess about 25 percent of the site substantially 19 

impairs the purposes or intent of the zone plan or the zoning 20 

regulations? 21 

  MR. BARANES:  No.  My view is it really does not 22 

affect it whatsoever.  That's the statement I hope I made in 23 

the beginning. 24 

  MR. NETTLER:  If you want, I would like to call 25 
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Carrie Johnson as our additional witness, or you can ask 1 

questions of Mr. Baranes at this point, or hold them until Ms. 2 

Johnson testifies.  What's your pleasure? 3 

  CHAIRPERSON REID:  Do you have questions at this 4 

time, Board members? 5 

  VICE CHAIRPERSON RENSHAW:  No. 6 

  CHAIRPERSON REID:  Okay.  We'll hold them. 7 

  MS. JOHNSON:  My name is Carrie Johnson, and I'm 8 

from New York, 1995 Broadway, 4th Floor, New York, New York, 9 

Gary Edward Handel and Associates. 10 

  MR. NETTLER:  Do you want to move that? 11 

  MS. JOHNSON:  And I just wanted to testify about 12 

the additional setback, the 20-foot setback.  It starts to have 13 

an impact on the viability of the apartments on that level, as 14 

well as the penthouse equipment layout, because then we're 15 

starting to decrease the size of our penthouses with the 16 

additional 20-foot setbacks. 17 

  It has an impact structurally as well as 18 

coordination-wise.  So I just want to testify that the 10-foot 19 

setback we are able to accommodate for the community, as well 20 

as for the building design.  But the additional 10 foot would 21 

have a negative impact, I would say, on the apartments as well 22 

as on the penthouse. 23 

  MR. NETTLER:  Well, could you first explain what 24 

impact it has on the penthouse? 25 
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  MS. JOHNSON:  On the penthouse, there are several 1 

pieces of equipment.  Certainly, in the east tower, on the 31st 2 

Street side, there is plumbing, mechanical, and electrical 3 

equipment in there, and we are already at the minimum right now 4 

to have the clearances around that equipment. 5 

  So if we set back again, that additional 10-foot 6 

setback decreases the penthouse by about two feet, I believe.  7 

On the west side, it -- right, on the 31st Street.  On the west 8 

side of Wisconsin Avenue, it's not that bad because we are 9 

still in plane with the penthouse.  We still have enough room 10 

on that tower. 11 

  MR. NETTLER:  And what impact does it have on the 12 

program for the additional apartments? 13 

  MS. JOHNSON:  On the 31st Street side, basically, 14 

the additional 10-foot setback would bring the exterior wall in 15 

line about here.  And what ends up happening is you get a 16 

little space over here and then sort of a dead zone.  You end 17 

up with a corridor that is too narrow to actually have a room 18 

in, and then you might -- you end up with one room here.  It's 19 

very -- it's an odd layout for the apartment. 20 

  As well, on this apartment we end up coming about 21 

another 10 feet back, almost to the core.  We could delete this 22 

terrace here to try and get the living room down in here, and 23 

we might have to end up splitting this apartment, which was 24 

originally meant to be a large apartment up on the -- on that 25 
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level, on level five. 1 

  So on the 31st Street side, you end up with 2 

substantial dead space that is not really usable in the 3 

apartment. 4 

  MR. NETTLER:  Thank you. 5 

  I have no other questions of Ms. Johnson.  If you 6 

have any questions of Mr. Baranes, would you like us to put the 7 

animation back up? 8 

  MEMBER GRIFFIS:  Madam Chair, I had a quick 9 

question.  Just for clarification in terms of the penthouse, my 10 

understanding is what is being said is that as the apartments, 11 

the units themselves, which have a decided size they need to 12 

be, as they are moved back, they squeeze the penthouse.   13 

  Now, does the penthouse floor start at the 14 

additional floor, or is the penthouse on top of that, meaning 15 

-- go ahead. 16 

  MS. JOHNSON:  The penthouse is on top of the 17 

additional floor. 18 

  MEMBER GRIFFIS:  Okay.   19 

  MS. JOHNSON:  So we are bringing it -- the 20 

additional floor, you asked us to bring that back. 21 

  MEMBER GRIFFIS:  Correct. 22 

  MS. JOHNSON:  Right?  And that additional 10 feet 23 

means that floor on top has to come back as well. 24 

  MEMBER GRIFFIS:  However, the floor area of the 25 
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penthouse has penetrations through the building.  Therefore, if 1 

a unit moves back, it essentially moves the penthouse back, 2 

even though the penthouse might be on an additional floor above 3 

the unit.  Is that correct? 4 

  MS. JOHNSON:  Right.  Yes. 5 

  MEMBER GRIFFIS:  Okay.  So by moving 20 feet back 6 

from the building edge, you are decreasing the availability of 7 

space for the penthouse by perhaps 20 feet or perhaps less, 8 

depending on what you had flexible. 9 

  MS. JOHNSON:  Right. 10 

  MEMBER GRIFFIS:  I see. 11 

  MR. BARANES:  And that is a problem, because 12 

actually that would force us to relocate some of the equipment 13 

that is currently in the penthouse elsewhere on the property. 14 

  MEMBER GRIFFIS:  In terms of equipment.  Do you 15 

mean because of the penetrations that run through the entire 16 

building, if you move that you are essentially changing the 17 

floor plan of the building, that might change the core of the 18 

building? 19 

  MR. BARANES:  It's actually an issue of space.  20 

Our penthouse is currently absolutely packed with equipment. 21 

  MEMBER GRIFFIS:  Right. 22 

  MR. BARANES:  And we have the minimum clearance 23 

-- clearances around the equipment that's required.  And if we 24 

have to push the wall back, we essentially will have to 25 
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relocate some of the equipment to some other part of the 1 

project. 2 

  MEMBER GRIFFIS:  Right. 3 

  MR. BARANES:  And we have not identified any 4 

areas that could accommodate that. 5 

  MEMBER GRIFFIS:  By "equipment," do you mean 6 

mechanical units, ducts -- 7 

  MR. BARANES:  Cooling towers, cooling -- 8 

  MEMBER GRIFFIS:  Cooling towers. 9 

  MS. JOHNSON:  Generators. 10 

  MEMBER GRIFFIS:  Which would create another core 11 

in the building, which might take up space somewhere else. 12 

  MR. BARANES:  That's right.  That's right. 13 

  MEMBER GRIFFIS:  In option C, I believe we see a 14 

much higher facade elevation at the top.  Is that where 15 

actually the penthouse is being viewed with the setback itself? 16 

  MR. BARANES:  What you're seeing is the full 18 17 

feet, six inches of the penthouse wall, almost in elevation.  18 

And you don't have the setback, the one to one setback, that's 19 

required by zoning that typically blocks your view of the lower 20 

nine feet of the penthouse. 21 

  MEMBER GRIFFIS:  So is it correct -- am I looking 22 

at this correctly, and the statement would be correct that it 23 

appears that the elevation, the setback elevation continues to 24 

the height of the penthouse without any -- 25 
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  MR. BARANES:  That's correct. 1 

  MS. JOHNSON:  Right. 2 

  MEMBER GRIFFIS:  -- sort of articulation or 3 

setback. 4 

  MR. BARANES:  That's correct. 5 

  MEMBER GRIFFIS:  Okay. 6 

  MR. BARANES:  The co-planer. 7 

  MEMBER GRIFFIS:  Right. 8 

  MR. BARANES:  The wall of the penthouse and the 9 

floor below. 10 

  MEMBER GRIFFIS:  That's all I have, Madam Chair. 11 

  COMMISSIONER HOOD:  Madam Chair, could I -- 12 

  CHAIRPERSON REID:  Go ahead. 13 

  COMMISSIONER HOOD:  Could I just ask a question? 14 

  Mr. Baranes, Mr. Nettler just asked you what you 15 

think -- how you consider this project compares to the 16 

integrity of the zoning plan and the map, and all you said was 17 

no.  This is a voluminous record.  If you could just expound on 18 

that for me a little bit, because in looking at the regulations 19 

I see otherwise.  But if you could just expound on that point. 20 

  MR. BARANES:  Sure.  The zoning plan was really 21 

concerned about the overall height of the buildings and their 22 

impact on the historic resources, historic buildings, as well 23 

as particularly, I believe, the impact of new construction 24 

along -- as well as the impact of new construction along the 25 
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canal that runs east/west. 1 

  And the additional floor that we are proposing I 2 

don't believe in any way impacts any of those criteria, any of 3 

those concerns.  The only thing you will -- the only way you 4 

will sense a difference is that you will see a little bit less 5 

sky because of the additional floor, from certain vantage 6 

points along Wisconsin and 31st. 7 

  You will never I think in any way sense that your 8 

view of the -- your vistas down the streets to the water, or 9 

your views of any of the historic resources, historic buildings 10 

in Georgetown, is in any way being diminished by this 11 

additional floor. 12 

  COMMISSIONER HOOD:  Let me just say, and I'm 13 

hopeful -- hopefully, in further discussions I may be 14 

enlightened.  But from what I saw of the CAD video -- I believe 15 

you called it -- I didn't see much difference.  But then when I 16 

go back and look at the regulations, I just don't see that 17 

argument of the -- impairing the intent and purpose of the 18 

integrity of the zoning plan. 19 

  It was put there for a reason.  I'm sure the 20 

Zoning Commission made it W-1 zone for a reason, and I just 21 

don't see, at this point -- something I've been grappling with 22 

-- I don't see where you all can beat that -- meet that test. 23 

  Thank you. 24 

  CHAIRPERSON REID:  All right.  I have a question. 25 
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 Now, in regard to the statement -- I'm sorry.  Give me your 1 

name. 2 

  MS. JOHNSON:  Carrie Johnson. 3 

  CHAIRPERSON REID:  Ms. Johnson, about the 4 

viability of the condominium unit, what are you saying, that 5 

the additional 10-foot setback would make the unit smaller? 6 

  MS. JOHNSON:  It makes it smaller.  It's more the 7 

-- my concern is more the impact on the penthouse, which is 8 

equipment that is rented on the buildings.  I have more of a 9 

problem finding space to get that equipment to fit with the 10 

additional -- 11 

  CHAIRPERSON REID:  But if you approach it a 12 

little differently, how many units are you anticipating on that 13 

additional level? 14 

  MS. JOHNSON:  I think there was four.   15 

  CHAIRPERSON REID:  Four. 16 

  MS. JOHNSON:  Yes. 17 

  CHAIRPERSON REID:  So, then, it would appear to 18 

me that perhaps it might be instructive to look at it as to 19 

maybe eliminating a unit or making the units smaller, so that 20 

you could -- I don't -- I don't understand that argument about 21 

the viability of the condominiums.  You can compromise on the 22 

viability of the condominium units.  That's one. 23 

  Now, the second point is in regard to the 24 

additional 10-foot setback, my understanding is that you are 25 
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saying that -- and also from looking at the -- your views that 1 

there is -- there is more -- in other words, it is less 2 

attractive, the facade is less attractive because it's more 3 

revealing, when you do 10 feet, as to -- as opposed to not 4 

doing it, because then you are -- let's see, from the -- your 5 

proposed design, and then when you start looking at your 6 

setback, then, of course, more and more the penthouse becomes 7 

-- comes into view, which is not as aesthetically appealing, I 8 

guess you would say. 9 

  Nonetheless, I guess what I'm grappling with is 10 

still it -- in regard to the prong three of the three-prong 11 

test, if, in fact, that additional level is allowed to go 12 

there, what about the precedent that it would set as far as the 13 

W-1 District is concerned, and the fact that while you could 14 

make an argument that maybe this is not more revealing or not 15 

-- not as aesthetically appealing, but the concern I think I 16 

was hearing from the community was the fact that if, in fact, 17 

it were to go forward, then there would be more of the same 18 

coming, which would cumulatively, I would suppose, have a 19 

detrimental effect, and it would impair the integrity and 20 

intent of the zoning regulations and map. 21 

  MR. BARANES:  The zoning that was put into place 22 

here actually did contemplate -- and I think we made this point 23 

at our presentation several hearings ago -- did contemplate 24 

that planned unit developments could be applied for.   25 
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  And they -- and I think there always was an 1 

awareness of the fact that this site, this lower end of 2 

Georgetown, has a very significant slope to it, thereby 3 

allowing buildings to be measured up at the high side, on the 4 

north side, and not at the low side. 5 

  And the PUD for this particular zone, in fact, 6 

would allow the height that we are proposing.  So I think in 7 

that one could argue that no PUD really sets a precedent for 8 

any other matter of right development, because you always have 9 

to go on a case-by-case basis. 10 

  We are essentially doing the same thing here.  We 11 

are proposing a height that was anticipated by the Zoning 12 

Commission under the revised regulations, except that it was 13 

just anticipated as being achieved through a different process 14 

than the process we are using here. 15 

  It was anticipated as a PUD process going through 16 

the Zoning Commission as opposed to the Board of Zoning 17 

Adjustment.  I don't believe that we're setting any precedent 18 

here in terms of height.  As a matter of fact, the building 19 

directly to our west is significantly taller, and yet we are 20 

not using that as a reason to propose additional height on our 21 

building. 22 

  And then, also, in terms of the 10 feet versus 23 

the 20 feet, the 10-foot setback really allows us to stay 24 

within the spirit of the zoning, in terms of the visibility of 25 
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penthouses.  As you look at what's happened to the penthouse 1 

zoning regulations over the years here in the District, for 2 

example, it used to be that you could build a penthouse right 3 

up to the property line, if that property line was not shared 4 

with public space, if it was shared with a neighbor. 5 

  That was changed so that the setback requirements 6 

on side property lines are now the same as they are on public 7 

property lines.  So there has been a general movement within 8 

the zoning to try to shield your view of mechanical penthouses 9 

with these one to one setbacks.  And it is for that reason that 10 

we selected to design the project the way we did.  Essentially, 11 

we are completely within the spirit of the zoning with regard 12 

to the view of the penthouses. 13 

  Now, if we set back 20 feet, that would not be 14 

the case, as I think was demonstrated in the animation. 15 

  VICE CHAIRPERSON RENSHAW:  Madam Chair, the 16 

issues that I wanted to bring in are, at this point, we're 17 

satisfied by the questions from the other Board members, so I 18 

am going to just ask that we move along. 19 

  CHAIRPERSON REID:  All right. 20 

  MR. NETTLER:  Well, I do have a concluding 21 

statement, and I hope, at least from my perspective as the 22 

attorney for the applicant, I can address what I think are both 23 

-- I'm not going to address the planning issues.  I'm going to 24 

address it from a legal perspective. 25 
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  Since the 1920s, the District of Columbia has had 1 

zoning regulations.  And since the 1920s, there has been a 2 

Board of Zoning Adjustment or a Zoning Commission that has the 3 

authority to grant variances from those zoning regulations. 4 

  And Mr. Hood, who was sitting on the Zoning 5 

Commission, and others understand, of course, that since that 6 

time, and precisely since 1958 when you had the present zoning 7 

regulations put into effect, there have been numerous 8 

opportunities for the Zoning Commission to adopt regulations 9 

that either restrict height or restrict density or put into 10 

place new area requirements throughout the city, whether 11 

through overlays, whether it's an entire area that's not 12 

through an overlay. 13 

  And in this case, the Zoning Commission 14 

recognized in the early '70s that there was a need to deal with 15 

development in Georgetown, on the one hand, to respond to the 16 

sites that were being constructed at a greater height, at 90 17 

feet along the waterfront, and its impact on the canal and on 18 

the views of the water, and to deal with the attempt to take a 19 

number of random warehouses that existed along the waterfront 20 

and turn those into more viable uses, residential uses and 21 

retail uses in particular. 22 

  In addressing those concerns and addressing the 23 

limitations that were established by the Zoning Commission, not 24 

only with the waterfront area or anywhere else, you always have 25 
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to deal on an area variance -- with an area variance request 1 

with three prongs.  And we've already dealt with two, both the 2 

uniqueness issue and the practical difficulty issue. 3 

  And from I think the perspective of whether this 4 

sets a precedent, you will always have that issue come up at 5 

any other site, whether this site has its own unique 6 

characteristics.  If it didn't have the unique characteristics, 7 

if it was the same as every other site in Georgetown, then we 8 

wouldn't be talking about it.  We wouldn't get to the third 9 

prong here. 10 

  But it is unique.  Whether any other site is 11 

unique, or whether any other site presents practical 12 

difficulties, is something you have to address when those cases 13 

come before you.  We don't believe that this sets a precedent. 14 

  The third prong, which addresses the intent and 15 

purposes of the zone plan, is not one that -- from which you 16 

step back and say, "All right.  The height has been set at 40 17 

feet, or the FAR has been set at 2.5, and we cannot go any 18 

further," because that would preclude you from granting a 19 

variance in every case. 20 

  And the court has specifically recognized when 21 

that argument actually was made regarding the Georgetown 22 

University campus plan in the late 1980s that that in itself 23 

would preclude the Board of Zoning Adjustment from acting.  So 24 

that can't be the way in which you look at that third prong. 25 
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  What the court said was the way you look at the 1 

third prong is you take the incremental increase that's sought, 2 

once you get past the uniqueness and the practical difficulty 3 

issue, you take the incremental increase that is sought, and 4 

does that completely change -- not completely, not the word -- 5 

substantially change the character of that particular zone? 6 

  And there are examples which they use.  They use 7 

an example in which you had someone who was seeking a 70 8 

percent variance, and they agreed that that would completely 9 

change.  That was too far beyond what would be allowed over 10 

what was permitted in that particular zone. 11 

  And they've used other examples where you've had 12 

situations that were essentially, they thought and the Board 13 

thought, that were negligible in the context of what was 14 

intended to be protected.  And the courts recognized that in 15 

those circumstances you don't have a substantial impairment.   16 

  Remember the word is "substantial" -- substantial 17 

impairment of the zone plan and the zoning regulations, because 18 

every variance is going to be outside of the established 19 

parameters that are set under zoning regulations.  It has to be 20 

something more than that. 21 

  And in this case, I think the animation has made 22 

it explicitly clear that the impact of this additional floor is 23 

so insignificant, is so minor, that, one, it doesn't set any 24 

precedent; two, it doesn't impair what the Zoning Commission 25 
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was concerned about, which was the canal and the view of the 1 

viewsheds of the water, because, as you saw when you walked 2 

down those streets, your same views are there regardless of 3 

whether that addition is added or not.   4 

  And the last thing is I think a point that Shalom 5 

has raised is this was the only zone in which the Zoning 6 

Commission recognized that, in fact, you could actually go up 7 

to 60 feet if this was a PUD.  And, of course, this is not a 8 

PUD.   9 

  But when you try to analyze what the intent was, 10 

or the purpose, there was a recognition that on this site we 11 

could go up to 60 feet, and under appropriate circumstances, 12 

without getting a variance, but going through a different 13 

process.  14 

  Here we are seeking a variance.  We are seeking 15 

to go up to the additional 10 feet; that is, only a portion of 16 

the site.  And recognizing that on one side of this site the 17 

Zoning Commission zoned it for 60 feet, on another side of the 18 

site it zoned it for 90 feet, and it recognized that under an 19 

appropriate circumstance this site could go up to 60 feet. 20 

  So when you come back and you take into account 21 

what the Zoning Commission did here, what the court has said 22 

that you are required to do when you analyze this third prong, 23 

I think our position is one that should be accepted.  This does 24 

not substantially impair the intent and integrity of the zone 25 
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plan or the zone regulations. 1 

  It is clearly within what the Zoning Commission 2 

expected.  It uses the measuring point from South Street as was 3 

expected.  And it allows for a development project that is 4 

precisely what the Zoning Commission and the comprehensive plan 5 

envisioned for this site, which was a residential and retail 6 

development that would not -- could not have taken place 7 

without this project being developed.  And we would ask you to 8 

approve the variance application. 9 

  Thank you. 10 

  CHAIRPERSON REID:  Mr. Nettler, did you just do 11 

closing remarks? 12 

  MR. NETTLER:  Yes, for this --  13 

  (Laughter.) 14 

  It was from this -- this portion.  That's 15 

correct. 16 

  CHAIRPERSON REID:  Thank you very much. 17 

  MR. NETTLER:  Trying to move it along, as you 18 

requested. 19 

  CHAIRPERSON REID:  Thank you very much, Mr. 20 

Nettler. 21 

  Okay.  The Office of Planning?  I'm sorry.  22 

Excuse me.  Cross examination.  I forgot that I passed over 23 

that.  Cross examination of the applicant.  Ms. Zartman? 24 

  MS. ZARTMAN:  Thank you.  I, too, will try to be 25 
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very brief. 1 

  First, I'd just like to clear up something for 2 

the record.  Shalom, what is the slope -- change in fee to the 3 

slope of this site from South to K Street? 4 

  MR. BARANES:  42 feet. 5 

  MS. ZARTMAN:  I have always wondered how you 6 

start with a 40-foot allowance at K Street, you have a 42-foot 7 

drop, and you have an authorized 90-foot building. 8 

  MR. BARANES:  Well, the zoning allows you, as we 9 

do in every building in Washington, to measure any one of the 10 

four sides.  And typically what we do in every building is we 11 

measure on the high side. 12 

  MS. ZARTMAN:  I agree.  I understand that.  But 13 

how do you add 42 to 40 and get 90? 14 

  MR. BARANES:  We're not at 90 feet. 15 

  MS. ZARTMAN:  I thought the building has been 16 

referred to as 90 feet, and you're seeking to add 10 feet eight 17 

inches, to that. 18 

  MR. BARANES:  We're seeking to add -- the 19 

additional 10 feet brings us up to the 90.  It's not that the 20 

10 feet is in addition to the 90. 21 

  MS. ZARTMAN:  I think we need to check the record 22 

on that. 23 

  MR. BARANES:  Yes. 24 

  MS. ZARTMAN:  I believe -- 25 
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  MR. BARANES:  I think what you might be thinking 1 

about is the sea level elevation.  Sometimes we -- if you look 2 

at our drawings, we do refer to elevation above sea level.  So 3 

when you start out on K Street, we're really not at zero, we're 4 

at elevation 10 or 12 above sea level. 5 

  And then if you add the 90 feet to that, you wind 6 

up at elevation 100.  So that's probably what you're thinking 7 

of. 8 

  MS. ZARTMAN:  I'd welcome the opportunity to go 9 

back and check the record. 10 

  MR. BARANES:  I think our drawings are clear on 11 

that, if you look at them. 12 

  MS. ZARTMAN:  You mentioned that under a PUD this 13 

could go to 60 feet.  This is not a PUD, is it? 14 

  MR. BARANES:  That's correct.  This is not a PUD. 15 

  MS. ZARTMAN:  And unlike a PUD, this case does 16 

set precedent for other zoning cases. 17 

  CHAIRPERSON REID:  Is that a question? 18 

  MS. ZARTMAN:  Does it not? 19 

  MR. BARANES:  I'm not aware of any other sites in 20 

Washington that are like this site. 21 

  MS. ZARTMAN:  When we have a chance to put on our 22 

case, we'd like to point out several in the immediate area that 23 

are -- 24 

  CHAIRPERSON REID:  Okay.  Very well, Ms. Zartman. 25 
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 But you know that this -- this particular segment is for you 1 

to -- 2 

  MS. ZARTMAN:  Right.   3 

  CHAIRPERSON REID:  -- ask the -- cross examine 4 

the applicant and the witnesses. 5 

  MS. ZARTMAN:  Were this a PUD, there is no 6 

guarantee it would automatically -- 7 

  MR. NETTLER:  Objection.  This is cross 8 

examination.  This is not testimony. 9 

  CHAIRPERSON REID:  This is a question. 10 

  MS. ZARTMAN:  This is cross examination. 11 

  CHAIRPERSON REID:  She didn't even finish -- 12 

finish the question. 13 

  MS. ZARTMAN:  There is no guarantee, is there, 14 

that if you were to file for a PUD with 60 feet heights at 15 

South Street that it would be granted? 16 

  MR. BARANES:  No, I don't believe there would be 17 

a guarantee.  Maybe you should defer that question to the 18 

Chair. 19 

  MS. ZARTMAN:  It is your reading that the intent 20 

of the Zoning Commission changes to W-1 zoning was to 21 

facilitate the use of the warehouses and other buildings?  Did 22 

I understand your testimony correctly? 23 

  MR. BARANES:  I don't believe I addressed that 24 

issue in my testimony. 25 
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  MS. ZARTMAN:  Do you recall that there was 1 

testimony that the intent of the change to W-1 zoning was to 2 

prevent, according to the Commission of Fine Arts, the kind of 3 

very large scale buildings that had at that point recently been 4 

added to the waterfront, and to provide this particular 5 

protection of W-1 zoning to avoid the waterfront having a wall 6 

street of buildings? 7 

  MR. BARANES:  So -- I'm sorry -- let me make sure 8 

I understand your question.  You are now talking about the 9 

intent of the Commission of Fine Arts and not the intent of the 10 

Zoning Commission.  Is that correct? 11 

  MS. ZARTMAN:  The Commission of Fine Arts as it 12 

described its role in creating the new W-1 zoning expressed its 13 

desire, its intent, for the outcome of the change. 14 

  MR. BARANES:  Okay.  I -- 15 

  MS. ZARTMAN:  You have seen the letter from 16 

Chairman Brown? 17 

  MR. BARANES:  Yes, I have seen that letter.  I'm 18 

sorry.  I understood your question initially to be about the 19 

intent of the Zoning Commission in terms of creating a W-1 zone 20 

here. 21 

  MS. ZARTMAN:  Right. 22 

  MR. BARANES:  Is that correct? 23 

  MS. ZARTMAN:  Right. 24 

  MR. BARANES:  Okay.  My understanding of that 25 
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intent is that it was to promote a mixed use development along 1 

the waterfront.  And I have to say this, that I believe that 2 

the Commission of Fine Arts, over the years, has wavered a bit 3 

in its intent.  I think there are times when it supported 4 

taller buildings, and there are times when it supported lower 5 

buildings. 6 

  MS. ZARTMAN:  Did you see any ambiguity in their 7 

position with regard to this building? 8 

  MR. BARANES:  I saw significant ambiguity in 9 

their position, because the first time we presented this scheme 10 

to the Old Georgetown Board they approved it.  They felt it -- 11 

they did like the design, and the only thing they asked us to 12 

do -- they said the design was appropriate, and the only thing 13 

they asked us to do was to introduce additional setbacks around 14 

the smokestack which -- 15 

  MS. ZARTMAN:  That was the Old Georgetown Board, 16 

wasn't it? 17 

  MR. BARANES:  Yes, that was the Old Georgetown 18 

Board.  Which we did do, and we did incorporate those setbacks 19 

into the scheme that we're showing today.  And it was only in 20 

subsequent hearings by other members, and after the Citizens 21 

Association of Georgetown got involved, that we started to see 22 

a shift in the position of the Old Georgetown Board. 23 

  MS. ZARTMAN:  Not to belabor the point, was not 24 

the actual chronology that you got concept approval from the 25 
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Old Georgetown Board for some altered version of an additional 1 

floor?  The Commission of Fine Arts never approved that design, 2 

sent it back for reconsideration, was concerned about the 3 

additional height, and it was then rejected by the Old 4 

Georgetown Board and very firmly rejected by the Commission of 5 

Fine Arts.  Is that not the chronology? 6 

  MR. BARANES:  Well, what the Commission of Fine 7 

Arts said is that they were advised -- of course, obviously, 8 

the Chairman was not there.  J. Carter Brown was not there.  9 

And the Commission was advised by staff that they did not have 10 

the authority to allow anything taller than what was allowed by 11 

zoning. 12 

  That statement is in the record.  And we believe 13 

that they were ill-advised on that issue.  And it was on the 14 

basis of that advice that they sent for reconsideration the 15 

design back to the Old Georgetown Board. 16 

  And it was with that advice from staff, the 17 

advice again being that the Commission or the Board are not -- 18 

were not authorized to approve anything beyond what is required 19 

-- what is allowed as a matter of right under zoning, it did 20 

not have the authority to approve that.  In other words, with 21 

that advice that they shifted their position. 22 

  MS. ZARTMAN:  I do believe the Board can read 23 

Chairman Brown's letter for itself. 24 

  I have no other questions of these witnesses.  25 
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Thank you. 1 

  CHAIRPERSON REID:  Thank you. 2 

  Is the ANC here?  No?  Okay. 3 

  MR. NETTLER:  I have some redirect following the 4 

questions that were asked. 5 

  CHAIRPERSON REID:  Ms. Sansone, is that proper at 6 

this point or at the end? 7 

  MS. SANSONE:  Madam Chair, that would be 8 

appropriate, to allow the redirect at this point. 9 

  CHAIRPERSON REID:  Okay.   10 

  MR. NETTLER:  Didn't the Commission of Fine Arts 11 

and the Old Georgetown, even after the staff had advised it, 12 

express the opinion that they were not -- did not have a 13 

problem with the design, but it was simply a question of 14 

whether they could approve something that was above the height 15 

limit that was set under the zoning regulations? 16 

  MR. BARANES:  That's correct.  They actually got 17 

into a discussion about the zoning, which I have to say I had 18 

never seen happen before when the Chairman has been there.  It 19 

was only without his presence there that I think this 20 

discussion was able to take place. 21 

  MR. NETTLER:  And the Commission of Fine Arts 22 

letter or statement is only a recommendation that's made, then, 23 

to the mayor or the mayor's agent for the historic 24 

preservation, is that correct? 25 
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  MR. BARANES:  That's correct. 1 

  MR. NETTLER:  And that's now being reviewed by 2 

the mayor as to whether the mayor will go along with the 3 

Commission of Fine Arts or not? 4 

  MR. BARANES:  To the best of my knowledge, yes. 5 

  MR. NETTLER:  Okay.   6 

  MS. ZARTMAN:  I don't know whether this is the 7 

time to ask.  I believe you only got concept review from the 8 

Commission of Fine Arts.  Can you take concept review to appeal 9 

to the mayor's agent?  It doesn't have to be final design? 10 

  MR. BARANES:  We -- 11 

  CHAIRPERSON REID:  Who is going to answer?  12 

You're going to answer?  Okay. 13 

  MR. BARANES:  We have taken projects where the 14 

drawings were not completed to a permit level to the mayor's 15 

agent.  Actually, we routinely do do that. 16 

  MR. NETTLER:  And that's done as a preliminary 17 

permit, isn't it? 18 

  MR. BARANES:  That's correct.  As a preliminary 19 

permit. 20 

  CHAIRPERSON REID:  Okay.  All right.  Thank you. 21 

  Okay.  Now, Office of Planning? 22 

  MR. FONDERSMITH:  Thank you, Madam Chairman. 23 

  First, I'd like to request that our report, which 24 

was several days late, be accepted in the record.  And that's 25 
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really because we needed to get the disk for the simulations to 1 

look at ourselves, and then go out on the site. 2 

  CHAIRPERSON REID:  All right.  I have no problem 3 

with waiving the record, unless there's an objection from any 4 

of the Board members. 5 

  MR. FONDERSMITH:  Let me deal with the kind of 6 

tests very simply, because a lot of this has been covered.  But 7 

the kind of tests of the things that we look for.  And as I 8 

say, we looked at the stills, the 10 variations for each of the 9 

A, B, and C for 31st Street and for Wisconsin Avenue. 10 

  We watched the simulation that you've seen here 11 

this morning, and then we went out on the site, on 31st Street 12 

and Wisconsin Avenue, and walked those streets using the still 13 

images from the simulation. 14 

  And we really were looking at three things.  As 15 

we say in our report, on page 3, does the additional height of 16 

the residential elements affect the view down 31st or Wisconsin 17 

Avenue to the river, to the waterfront, the river, and 18 

Roosevelt Island, and beyond? 19 

  Two, is the added height of the residential 20 

elements visible above the hotel elements -- that is, the hotel 21 

elements that are on the north side of the building?  And, if 22 

so, what's the effect? 23 

  And then, three, how much of the added height is 24 

visible at the corner of the residential element on both 25 
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streets?  And what is that effect? 1 

  And basically -- and also, we -- and it's very 2 

apparent when you go out on the streets and walk it that it's 3 

-- while the simulations are a great tool, of course, the 4 

street is much livelier.  There are all of these other factors 5 

there.  So you have a different sense when you are actually 6 

walking down the street in what you see.  Nevertheless, the 7 

simulations are useful in looking at the details.   8 

  First of all, on both streets, and as I think -- 9 

well, it appeared here, too -- both in walking and in the 10 

simulations you see that the view down the street to the river 11 

is not really impaired or affected by the additional story. 12 

  Two, is the added height of the residential 13 

elements visible above the hotel element?  At certain points, 14 

you see in those simulations just a shade of -- that's how it 15 

appears, just a thin line that you theoretically would be able 16 

to see of the residential element.  I think in actual practice 17 

it would be hard to discern.   18 

  And as you can see by the photograph that's 19 

there, those trees at the Grace Church yard really obscure much 20 

of that view when you're walking down Wisconsin Avenue. 21 

  And then, how much of the added height is visible 22 

at the corner of the residential element on both streets, and, 23 

of course, that is what you are able to see at least looking at 24 

the simulations.   25 
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  When you really look for it, you see the 1 

difference, and you can see at certain points, and that does 2 

come in both cases, both streets, mainly below the canal, 3 

because that's where it kind of drops off and you are closer to 4 

the view.  So you do see -- you will be able to see the 5 

additional floor there. 6 

  In our view, in looking at the still -- the still 7 

simulations, and in walking down that street, and, as you know, 8 

on both streets you are descending at a fair slope as you get 9 

down toward K Street, as you kind of approach the Whitehurst 10 

Freeway. 11 

  We felt that, in fact, the wideness of the views 12 

in the simulation may somewhat overstate what you actually see. 13 

 That when you're walking down the street your cone of vision 14 

is out there, your eye level, you're seeing about a little bit 15 

over the level of Whitehurst Freeway.  And unless a person were 16 

really to make an effort at that point, you would not be -- in 17 

our view, you would not be aware of that extra story that much. 18 

  And I think the simulations are useful in 19 

understanding how it would look, but, in effect, you have to 20 

kind of think about how you actually see it when you walk down 21 

the street. 22 

  So our -- and on one of the views, this is 31st 23 

Street especially, and this is a case where the -- you see that 24 

wall of the penthouse.  And although it's --  it's really more 25 
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visible in scheme C -- that is, with the additional setback, 1 

because you see more of the penthouse wall.  So we think in 2 

kind of architectural terms the massing in B is really 3 

preferable. 4 

  So now there's another thing here, too, and 5 

that's the Preston issue.  This case is unusual in that the 6 

variance is being asked for at this stage of construction.  We 7 

do feel that there would be a case for this kind of variance 8 

had it been looked at, had it been requested, at -- really, at 9 

the beginning of the project. 10 

  So, in conclusion, we think looking at these 11 

simulations, looking at the site, we do not think that the 12 

added floor and the added FAR -- of course, it's important to 13 

say that, too -- the FAR that's associated with the floor, 14 

which is .23 FAR, you've already approved the FAR that's within 15 

the building that you don't really see. 16 

  So the added height and the additional FAR we do 17 

not feel will cause substantial detriment to the public good, 18 

and not impair the intent of the zone plan. 19 

  So we would recommend -- well, we don't feel that 20 

the additional 10-foot setback in scenario C provides a 21 

significant difference in the views of a project.  So we would 22 

recommend that the BZA approve the additional height variance 23 

and the FAR associated with it -- and this is B -- and, of 24 

course, approve the total variance incorporating the approvals 25 
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voted at the May 15th meeting. 1 

  CHAIRPERSON REID:  Cross examination? 2 

  MR. NETTLER:  Could you explain how the Office of 3 

Planning interprets the third prong as to the types of 4 

situations that would impair the intent, substantially impair 5 

the intent and purposes and which wouldn't, in the context of 6 

this case? 7 

  MR. FONDERSMITH:  Yes.  The zoning regulations -- 8 

and, in this case, they came out of the background of 9 

considerable concern about the whole Georgetown waterfront.  10 

And they, of course, include an envelope to so speak.  Any 11 

architect can come along, and it could be designed in different 12 

ways. 13 

  But the zoning regulations in effect provide an 14 

envelope, if you can call it that, of height and FAR.  Again, 15 

this case is a little unusual when you get to the variance that 16 

some -- some of the FAR that's being requested is actually in 17 

the building, and, therefore, not visible. 18 

  So in terms of the third prong, we are really 19 

looking at is -- is the variance something that is going to 20 

harm the public good and the intent of the regulations?   21 

  And, again, this is somewhat of an unusual case 22 

in that it's a very complex site, and it has had -- you know, 23 

it has had all of the historic preservation features and the 24 

open space, and so on, that's in there. 25 
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  So what we are dealing with, however, is this 1 

incremental difference of adding the 10 feet -- 10 feet eight 2 

inches, and the associated FAR on top of the building, and 3 

whether that somehow is going to so change the character or the 4 

use density that it would be out of line with this -- with what 5 

was intended. 6 

  And, again, looking at both the building as it is 7 

modified by this variance in physical form, and, of course, 8 

previously in terms of the added activity which -- I think six 9 

residential units -- we do not feel that that is a substantial 10 

change. 11 

  CHAIRPERSON REID:  Is it four or six, Mr. 12 

Fondersmith? 13 

  MR. FONDERSMITH:  I understood it was six. 14 

  MR. NETTLER:  It's six.  Yes.   15 

  So when you look at it, when you look at the 16 

issue, then, you look at -- 17 

  CHAIRPERSON REID:  Wait a minute.  Excuse me.  We 18 

need to kind of get something clarified.  One second, please. 19 

  I think that there was testimony here today that 20 

indicated that there was four units.  I specifically -- 21 

  MR. NETTLER:  It's six. 22 

  CHAIRPERSON REID:  Okay. 23 

  MR. NETTLER:  So when you look at the issue of 24 

the third prong, then, you're looking at how large a variance 25 
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-- one of the things you look at is how large a variance it 1 

would be in relation to what the requirements are.  Correct? 2 

  MR. FONDERSMITH:  Well, we're -- 3 

  MR. NETTLER:  Is that one criteria? 4 

  MR. FONDERSMITH:  Well, you're looking at how 5 

large a variance.  But it's really more than that.  It's in 6 

terms of what the -- what the effect would be.  In many cases, 7 

of course, often the Board is dealing with the variance in -- 8 

on a house or a lot or something, and it's a much more kind of 9 

constricted area, if you will. 10 

  In this case, we have -- we have a large site, an 11 

entire city block.  The variance is only for part of that.  I 12 

forget the -- I think it's 30 -- I think in terms of the area 13 

of the site it's about 30 percent, although I may be off a 14 

little bit there.  Of course, it does not affect the historic 15 

portion, and it does not affect the open space, and it does not 16 

affect the hotel elements of the project. 17 

  So we are dealing with a variance that is fairly 18 

limited.  That is, the .23 FAR, and the additional height.  And 19 

so we've looked at it, then, in terms of what -- what does this 20 

mean when you look at the project in visual terms. 21 

  MR. NETTLER:  And when -- and this is my last 22 

question.  And when you make that determination, do you also 23 

take into account what the variance would facilitate being 24 

developed on the site, as to whether what it's facilitating is 25 
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something that is consistent with what the zoning regulations 1 

or the zone plan or the comprehensive plan would like to see on 2 

that site? 3 

  MR. FONDERSMITH:  Well, yes, but there is -- 4 

that's a two-sided thing.  In this case, we're getting 5 

additional residential, not too much -- I mean, six units.  But 6 

you're getting residential, which is a good -- you know, you 7 

say that's a good thing in terms of mixed use and activity, and 8 

so on. 9 

  On the other hand, you couldn't just say that 10 

automatically if -- if for some reason, say, the additional 11 

height and FAR was considered detrimental in how the project 12 

fit into the area.  So I think you have to weigh those -- both 13 

of those things separately. 14 

  In this particular case, of course, the idea of 15 

having additional residential is considered a good thing. 16 

  MR. NETTLER:  And the additional height and 17 

density doesn't impair the neighborhood or the viewsheds of the 18 

river, does it? 19 

  MR. FONDERSMITH:  Well, we don't think it does.  20 

Obviously, it's there.  I mean, it's not like -- it is -- it's 21 

an additional floor, and there's this -- this increment of FAR 22 

of bulk which is visible, but we do not think that it impairs 23 

this area of the Georgetown waterfront or as seen from further 24 

north on Wisconsin or 31st Street. 25 
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  CHAIRPERSON REID:  Mr. Nettler, earlier when the 1 

question was asked of Ms. Johnson in regard to how many units 2 

are on that level, that was the time to have corrected her.  3 

I'm sure that you were aware of that -- it was six when she 4 

said four. 5 

  MR. NETTLER:  Well, I wasn't sure whether she was 6 

speaking about what the consequences are from the reduction of 7 

the -- for the additional setback. 8 

  CHAIRPERSON REID:  Well, but the question was -- 9 

the question that was asked was, how many units?  Okay.  Thank 10 

you.   11 

  Are there any other cross examination questions 12 

for Ms. Zartman? 13 

  MR. NETTLER:  Can she clarify?  She wants to 14 

clarify. 15 

  CHAIRPERSON REID:  Please. 16 

  MS. JOHNSON:  It is an additional six units.  The 17 

additional floor plate is the typical floor plate.  It has six 18 

units on it.  The floor that is underneath the penthouse level 19 

only has four units, so the floor that I was speaking on has 20 

four units on it right now.  But the additional 10 foot eight, 21 

the typical floor plate has six units. 22 

  CHAIRPERSON REID:  No.  The question that was 23 

asked of you, Ms. Johnson, was:  were the additional units -- 24 

for the additional level, how many units would be there?  The 25 
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idea was that you were -- you spoke about compromising the 1 

viability of the condominiums, and my question was, how many 2 

condominiums were going to be put there.  So that the approach 3 

could be perhaps to look at either eliminating maybe one or so 4 

or to maybe make the units smaller. 5 

  MR. NETTLER:  If I might, you were asking what 6 

the additional 20-foot setback does.  The additional 20-foot 7 

setback is not on the floor where the additional units are.  8 

The additional 20-foot setback is on the floor that is being 9 

raised, which only has four units. 10 

  So it was in response to what the 20-foot setback 11 

would do to that floor, which is not the additional floor, 12 

which is what Ms. -- which is what Carrie was talking about.   13 

  MEMBER GRIFFIS:  If I could maybe clarify, Madam 14 

Chair.  What you're saying is that the penthouse level would 15 

share a floor with four units.  However, the floor below, which 16 

is the additional floor, has six units. 17 

  MR. NETTLER:  No.  The way this is being done is 18 

that a floor is being slid into the middle of the building. 19 

  MEMBER GRIFFIS:  I understand. 20 

  MR. NETTLER:  So it's just moving everything up. 21 

 So what is -- 22 

  MEMBER GRIFFIS:  Let me state it again, then.  23 

The additional floor that's coming in is a typical floor plate 24 

with six units. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 53 

  MS. JOHNSON:  Right. 1 

  MR. NETTLER:  Right. 2 

  MEMBER GRIFFIS:  The roof level -- let's call it 3 

the roof level, it may not be a roof level, has four units on 4 

it that share a penthouse or share a space that will be -- they 5 

both share the space that will occupy for penthouse, and it can 6 

accommodate four units.  And that's where the numbers of units 7 

is different, and that's where I think some of the confusion 8 

is. 9 

  CHAIRPERSON REID:  Is that correct? 10 

  MS. JOHNSON:  The penthouse level is on top of 11 

the roof plan that has the four units on it. 12 

  MR. NETTLER:  And you had asked about the 20-foot 13 

setback impacting that top. 14 

  CHAIRPERSON REID:  Right.   15 

  MS. JOHNSON:  So when you're impacting the level, 16 

let's call that level 6.  That floor plate has four units on 17 

it.  When you impact 10 feet, 20 feet on level 6, then you 18 

start to impact the penthouse level on top of that.  That's 19 

what I was referring to today. 20 

  CHAIRPERSON REID:  Okay.  I think that we're 21 

clear, because it is rather confusing. 22 

  All right.  Ms. Zartman? 23 

  MS. ZARTMAN:  Thank you, Madam Chair. 24 

  I have just a few questions for Mr. Fondersmith. 25 
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 Mr. Fondersmith, your Office of Planning report was based on 1 

not this slide presentation but an earlier one? 2 

  MR. FONDERSMITH:  It was based on the disk that 3 

they -- 4 

  MS. BAILEY:  Mr. Fondersmith, please turn your 5 

microphone on. 6 

  MR. FONDERSMITH:  I'm sorry.  It was based on a 7 

disk that we obtained from the architect.  It -- 8 

  MS. ZARTMAN:  But neither you nor I saw this 9 

presentation until today? 10 

  MR. FONDERSMITH:  Well, I think we saw -- we 11 

played it on -- we didn't see it projected like this.  We just 12 

played it on a computer screen.  We did not see the version 13 

with the trees.  We had seen some stills of the trees.  The 14 

trees are stylized on there, but we had not seen this with the 15 

trees.  And we had not seen it projected this large. 16 

  MS. ZARTMAN:  It's my understanding this was just 17 

amended last evening.  So, as a result, if my questions are a 18 

little less precise than I would like them to be, it's because 19 

we have not been able to review this before. 20 

  On the matter of light and air that the 21 

additional floor would take from the community, is the Office 22 

of Planning unaffected by those arguments? 23 

  MR. FONDERSMITH:  No, we are not.  I mean, we 24 

looked and we -- we looked at in these -- the views that would 25 
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be affected. 1 

  MS. ZARTMAN:  31st Street, as a narrow street, 2 

would be particularly affected by the additional cutting out of 3 

light and air, would it not?  You yourself I think used the 4 

phrase "there would be less sky." 5 

  MR. FONDERSMITH:  Yes.  When you look at the -- 6 

when you look down the street you see -- I mean, you see the 7 

view to the river, the Whitehurst, and so on.  That is not 8 

changed.  What does change in the view plane is that because of 9 

the extra height you would bump it up. 10 

  Now, of course, when you're looking at that, 11 

you're not going to be able to tell just where that is.  You 12 

can really only -- you can see that incremental difference by 13 

looking at something like the simulations side by side.  And by 14 

-- when you walk down the street you're aware of -- I mean, 15 

obviously, the building is not there, but you are kind of aware 16 

of where it would be.  But you cannot see it exactly. 17 

  MS. ZARTMAN:  You are aware, are you not, that 18 

this is a project of special merit? 19 

  MR. FONDERSMITH:  Yes. 20 

  MS. ZARTMAN:  Can you tell me what the 21 

consequences of that designation are for the Office of 22 

Planning's assessment of the viability of the project and the 23 

granting of variances? 24 

  MR. FONDERSMITH:  Well, it's a somewhat -- it's a 25 
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somewhat different process.  In our first report, we indicated 1 

-- let me see if I can find that.  We indicated the unique 2 

nature of this project, that it's a mixed use project with the 3 

residential, the hotel, the retail, and the cinema, and the 4 

parking that can assist in the waterfront. 5 

  MS. ZARTMAN:  I'm sure we're all familiar, by 6 

this point, with the elements of the project.  But does the 7 

city not have to have faith in the viability of the project 8 

when it is declared a project of special merit? 9 

  MR. NETTLER:  I object.  I don't understand where 10 

this question goes to the third prong of the tests that we're 11 

supposed to address here, which is to whether it is -- impairs 12 

-- substantially impairs the intent and purpose of the zone 13 

plan or the zoning regulations. 14 

  CHAIRPERSON REID:  Sustained. 15 

  Ms. Zartman, I don't really think that there has 16 

been any testimony here today in that regard, so I don't -- and 17 

we need to get a clarification as to how that ties in with the 18 

third prong. 19 

  MS. ZARTMAN:  Mr. Nettler was just inquiring of 20 

Mr. Fondersmith about the intent of the zoning plan -- 21 

  CHAIRPERSON REID:  Right. 22 

  MS. ZARTMAN:  -- to allow a project such as is 23 

being requested the variance for to be built.  I believe 24 

because it's a project of special merit you already have on the 25 
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record that without the extra floor this project was believed 1 

viable.  So the inquiry earlier about needing this extra floor 2 

to make this zoning code affirming project work is not a valid 3 

argument. 4 

  MR. NETTLER:  If I might, what Ms. Zartman 5 

believes as to whether it's viable or not is, again, not the 6 

issue that we're here to deal with today.  First of all, that 7 

may be inappropriate and it was raised by her in the context of 8 

whether it was unique or whether it was a practical difficulty, 9 

but that's not the issue as to whether it impairs the intent 10 

and purpose of the zoning regulations.   11 

  And she certainly can have an opportunity to 12 

testify as to what she thinks, but that's, one, not responsive 13 

to the testimony that was given by Mr. Fondersmith. 14 

  CHAIRPERSON REID:  Okay.  Ms. Zartman, can you 15 

basically expand on that when you have an opportunity to 16 

testify? 17 

  MS. ZARTMAN:  I'll be happy to do that. 18 

  CHAIRPERSON REID:  It's a little confusing for 19 

all of us I think as to how you are actually -- where you're 20 

going with this. 21 

  MS. ZARTMAN:  I'll be happy to do that. 22 

  CHAIRPERSON REID:  All right. 23 

  MS. ZARTMAN:  Mr. Fondersmith, I have one other 24 

area of inquiry.  You and I had a conversation two weeks or so 25 
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ago, and I encouraged that the Office of Planning add any 1 

citations or references regarding the precedential question. 2 

  I notice there is nothing in the OP report about 3 

that.  Was there a reason for it?  Did you not find any such 4 

citation that would deal with the question of precedent for 5 

other zoning cases? 6 

  MR. FONDERSMITH:  We dealt with what the Board 7 

had requested at the end of the last hearing session; that is, 8 

that these simulations be done so that they could judge the 9 

impact of the added floor on the views down these streets. 10 

  So we -- our -- we really focused on that, and 11 

tried to deal with that primarily in terms of the height and, 12 

of course, the associated FAR. 13 

  CHAIRPERSON REID:  Does that answer your 14 

question? 15 

  MS. ZARTMAN:  I'm not quite sure. 16 

  Did you inquire as to whether there were legal 17 

references, regulatory protections, case citations, that would 18 

clarify the issue of precedent on this project? 19 

  MR. FONDERSMITH:  Well, we -- as I said earlier, 20 

we think that this project meets the variance test.  We have 21 

said I guess over and over that it's a very unique project that 22 

has been reviewed by a whole series of bodies, agencies, 23 

boards, and so on. 24 

  And I think it has progressed -- it has moved 25 
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along because it is recognized that it is such a unique project 1 

in terms of its site and topography and the preservation and 2 

the uses, and so on.  I mean, we just see it as -- we see it as 3 

a good addition to the Georgetown waterfront area, and then 4 

we've come back and tried to look at -- to evaluate this added 5 

height. 6 

  CHAIRPERSON REID:  Let me just ask, to try to 7 

further clarify this question, because I'm not sure we're 8 

getting the answer that she's asking for.  Is it something that 9 

Office of Planning normally delves into in your analyses, 10 

whether or not granting a variance would be precedent-setting? 11 

 Is that along the lines of what would normally be expected? 12 

  MR. FONDERSMITH:  Well, in effect, the tests 13 

provide a framework for granting a variance.  You know, when 14 

you think about it, you never -- or you very seldom -- it would 15 

be nice if we did maybe, but you very seldom get the same kind 16 

of situation repeated where you can kind of pull out and say 17 

this is -- this just matches the situation last time. 18 

  Every case, every variance case is likely to have 19 

a few differences, whether it's the slope of the land or the 20 

buildings on it, the shape of the lot, whatever, and in terms 21 

of the zone plan for where it is.  And you have to look at each 22 

one, but we -- we have not seen that this would -- that this 23 

case would set a precedent.  I mean, it's such a -- we simply 24 

don't see that. 25 
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  MS. ZARTMAN:  I have no further questions. 1 

  CHAIRPERSON REID:  All right.  Thank you. 2 

  VICE CHAIRPERSON RENSHAW:  Madam Chair, may I ask 3 

the Office of Planning -- the Office of Planning's report to 4 

the BZA is dated June 15th, and the Citizens Association of 5 

Georgetown submitted its letter on June 12th.  And you did 6 

review its letter? 7 

  MR. FONDERSMITH:  I'm trying to remember the 8 

sequence.  We saw the letter, yes.  I'm not sure just where it 9 

fell in there. 10 

  VICE CHAIRPERSON RENSHAW:  In the first page of 11 

the letter, the cover letter, signed by Raymond Kukulsky, the 12 

President of the Citizens Association of Georgetown, he makes 13 

the statement that the BZA has never granted a height variance 14 

for new construction in Georgetown. 15 

  BZA has never granted a variance to add a floor 16 

or to add useful height to a structure.  BZA has never reviewed 17 

a height variance case in Georgetown involving commercial or 18 

waterfront zoning.  Did you examine those statements? 19 

  MR. FONDERSMITH:  No, we didn't.  We saw those 20 

statements, and we did not go back.  I mean, in fact -- and I 21 

know just what -- don't remember just what day we looked at 22 

that.  No, we did not go back and go through the record on 23 

that. 24 

  VICE CHAIRPERSON RENSHAW:  Because it would seem 25 
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to me that these are very, very pointed statements.  They have 1 

a great deal of force when presented in a letter like this. 2 

  And I would have thought that the Office of 3 

Planning would have analyzed these statements and either 4 

supported the statements or refuted the statements, because 5 

that's -- this is very powerful testimony right here. 6 

  MR. FONDERSMITH:  Well, it is in -- in some ways, 7 

and I think it would be -- it would be interesting to -- I 8 

mean, to go back and to have that record.  But I think we felt 9 

-- we do not know from that statement how many cases are being 10 

talked about or the type of -- you know, the type of cases that 11 

would be involved. 12 

  Why -- I mean, I don't think that you can think 13 

of a reason why absolutely -- assuming it is a true statement, 14 

I mean, that -- that the cases were all checked, and so on -- 15 

why absolutely there would be no height variance in Georgetown 16 

as opposed to somewhere else in the city.  I'm just not sure of 17 

the background of those cases that he cites in the letter. 18 

  VICE CHAIRPERSON RENSHAW:  Well, given what has 19 

been stated in the letter, and the fact that we -- the BZA has 20 

never reviewed a height variance case in Georgetown involving 21 

commercial or waterfront zoning, is this not a precedent-22 

setting case? 23 

  MR. FONDERSMITH:  I, again, would say that this 24 

is such an unusual site -- I mean, in every variance case you 25 
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have to look at, you know, the characteristics of that site and 1 

the zone plan.  That's what -- that's really the way we 2 

approach it in terms of, is a variance justified? 3 

  VICE CHAIRPERSON RENSHAW:  Then, the site, the 4 

topography, and the unusual case wipes out or nullifies the 5 

precedent-setting aspect of it? 6 

  MR. FONDERSMITH:  I would -- I would -- you know, 7 

we -- I think you have to look at it the other way, that -- I 8 

mean, it sounds as if you're suggesting, or maybe he was 9 

suggesting in this letter, and I -- when we looked at it we 10 

didn't take it this way, but that there can never -- regardless 11 

of what the zoning regulations of the city say, that somehow in 12 

Georgetown or in some other community there could -- despite -- 13 

maybe city-wide, despite what the regulations say, there could 14 

never be a variance. 15 

  And that's -- you know, that's not the -- that's 16 

not the case.  I mean, in other words, that's what the -- the 17 

Board is empowered to do is to grant variances where they feel 18 

the test has been made. 19 

  And what -- I mean, I assume that that statement 20 

is true, is that for whatever reasons the -- a variance case 21 

either has never come up, or at least the Board has never 22 

granted one in Georgetown.   23 

  But I don't see that as -- I don't think we would 24 

see that as saying, well, there can never be a variance case. 25 
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  VICE CHAIRPERSON RENSHAW:  Thank you for your 1 

comments.  I just want to state for the -- to the Board members 2 

that we proceed with caution in this case, because if we give 3 

credibility to what Mr. Kukulsky has stated, that this is an 4 

unusual case and that we've never reviewed a height variance 5 

case in Georgetown involving commercial or waterfront zoning, 6 

that we will, of course, proceed with great caution. 7 

  Thank you. 8 

  CHAIRPERSON REID:  Thank you. 9 

  COMMISSIONER HOOD:  Madam Chair, I just -- 10 

  CHAIRPERSON REID:  Mr. Hood? 11 

  COMMISSIONER HOOD:  While I agree with Board 12 

Member Renshaw, I still also take into effect -- and this leads 13 

to my next question to Mr. Fondersmith.  In looking at the 14 

regulations, apparently this is the -- this revision 930 and 15 

that whole section has not been revisited by the Office of 16 

Planning since I guess 1989.  But I stand to be corrected. 17 

  Is there a venue with this whole Office of 18 

Planning piece that you know of for the Office of Planning to 19 

go back and restudy some of these issues with the waterfront?  20 

Height, for example.  Do you understand my question? 21 

  MR. FONDERSMITH:  Yes. 22 

  COMMISSIONER HOOD:  Okay. 23 

  MR. FONDERSMITH:  I understand the question, and, 24 

of course, if we were asked to do it we could do it.  The 25 
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waterfront is pretty well set.  As Ms. Zartman has said, there 1 

are a few other sites, but it's pretty well established. 2 

  I think the significant thing in this case is 3 

that we -- it's not like going back and restudying the whole 4 

height issue.  We are dealing with the incremental difference 5 

of 10 feet eight inches here on a building that is -- going 6 

forward is under construction as a matter of right. 7 

  And so at least in this particular case the kind 8 

of simulation that you've seen here, which is -- and our 9 

examination of it is really the kind of thing that -- that 10 

could be done.  And we've gotten a lot more -- because of the 11 

requests of the Board, we've gotten a lot more information in 12 

this case than would normally be the case for this site. 13 

  COMMISSIONER HOOD:  I guess I'm sitting here 14 

grappling with -- and I keep hearing precedent, and I'm dealing 15 

with consistency.  But then, again, I know things do change.  16 

So -- and then trying to see when the last time this was looked 17 

at was in 1989, a lot of things have changed since 1989.   18 

  Maybe that's something that we will need to look 19 

at, and I just wanted to know if it was in the pipe to come to 20 

the Zoning Commission and revisit some of those areas around 21 

the waterfront, because in 1989, under W-1, 40 feet may have 22 

been appropriate.  But it may have not got anybody to do 23 

anything around the waterfront, as opposed to what Mr. Nettler 24 

said.   25 
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  Yes, I do know that this Board has -- this Board 1 

can make the different variances.  I do understand that whole-2 

heartedly.  But then, again, I try to be consistent.  And also, 3 

I would like to also make sure that we're not doing any 4 

detriment to the public good.  So that's just where I'm coming 5 

from.  Thank you. 6 

  CHAIRPERSON REID:  Thank you. 7 

  Did you wish to say something, Mr. Nettler? 8 

  MR. NETTLER:  Yes, if I could, just on the basis 9 

of the questions that you had asked. 10 

  Mr. Fondersmith, if there had not been -- if as 11 

the letter -- the portions of the letter from the Citizens 12 

Association of Georgetown that were read to you suggest that no 13 

variances were ever -- have ever been granted for height in the 14 

waterfront or commercial area, and it goes on to say that none 15 

have ever been applied for either, obviously, if none have ever 16 

been applied for, is it not correct, then, there wouldn't have 17 

been any opportunity for the Board to ever address this issue 18 

before this case, correct? 19 

  MR. FONDERSMITH:  Let me read that sentence. 20 

  MR. NETTLER:  The sentence says, if I -- 21 

  CHAIRPERSON REID:  Mike, please, Mr. Fondersmith. 22 

  MR. FONDERSMITH:  I'm sorry.  I'm reading the 23 

sentence.  "The search of Office of Zoning records reveals that 24 

BZA has never granted a height variance for new construction in 25 
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Georgetown."  That's all of Georgetown, I guess he's saying.  1 

BZA has never granted a variance to add a floor or to add 2 

usable height to a structure.  BZA has never reviewed a height 3 

variance case in Georgetown involving commercial or waterfront 4 

zoning. 5 

  MR. NETTLER:  So if they've never reviewed one, 6 

then they've never had the opportunity -- 7 

  MR. FONDERSMITH:  Yes.  I mean, this is -- I 8 

gather from what he is saying that it's broken up.  I mean, 9 

that there had been variance cases in other parts of 10 

Georgetown.  This says new construction. 11 

  MR. NETTLER:  There have been variance cases in 12 

the residential portion of Georgetown, haven't there? 13 

  MR. FONDERSMITH:  Oh, sure.  Yes.  But I -- you 14 

know, it would be useful to -- at some point to see this list. 15 

  MR. NETTLER:  Mr. Fondersmith, when we're dealing 16 

with the precedential issue, isn't that really an issue that 17 

gets resolved by whether a site is unique or not?  Because if 18 

it's not unique, and, therefore, is similar to any other site 19 

in that area, that sets a precedent which is beyond the 20 

authority of the Board of Zoning Adjustment, not when a site is 21 

unique.  Correct? 22 

  MR. FONDERSMITH:  Well, the Board really has to 23 

make that finding as one of the prongs that there is some 24 

unique site, exceptional circumstance, or so on, that that is 25 
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the first prong of the variance case. 1 

  MR. NETTLER:  Isn't that because if every site 2 

could use the Board's decision on the incinerator as a basis 3 

for getting a variance on their site, then that would mean that 4 

there's nothing unique between the varying sites in Georgetown, 5 

that on which they are seeking variances, correct? 6 

  MR. FONDERSMITH:  Well, each site is different, 7 

although, you know, you just -- I guess sometimes you could get 8 

a site -- several sites that were close. 9 

  MR. NETTLER:  And each one of those sites has to 10 

meet that -- those three requirements, correct? 11 

  MR. FONDERSMITH:  Any site asking for -- 12 

requesting a variance has to meet the test.  We have not -- we 13 

have not seen this case as setting a precedent because of the 14 

very unique nature of this site. 15 

  MR. NETTLER:  Thank you. 16 

  CHAIRPERSON REID:  All right.  Thank you very 17 

much. 18 

  I don't think we have any other government 19 

reports.  Persons in support of the application?  Persons in 20 

opposition to the -- persons and parties in opposition to the 21 

application? 22 

  All right.  Ms. Zartman?  How many people do we 23 

have speaking in opposition?  Just you? 24 

  MS. ZARTMAN:  I'm speaking for CAG, correct. 25 
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  CHAIRPERSON REID:  Okay.  All right. 1 

  MS. ZARTMAN:  I get to have Richard right here 2 

next to me during the presentation. 3 

  Thank you, ladies and gentlemen, and I'd be happy 4 

to answer any of Ms. Renshaw's questions about the report on 5 

variances. 6 

  The Citizens Association of Georgetown really 7 

appreciates the diligence you have shown in reviewing this 8 

case, that we ask you further to take a careful look at it 9 

today is because we do believe it is so very important. 10 

  The letters that we have included from some 11 

others who share our concern I think share the sense that this 12 

is not something unique to this site or even to Georgetown, but 13 

is very important across the District, especially in historic 14 

areas. 15 

  The third prong, which is the area that you're 16 

focusing on today, requires an applicant to show that granting 17 

a variance in this particular case will not lead to granting 18 

other variances, the cumulative effect of which would 19 

unquestionably harm the zoning plan by effectively rewriting 20 

it. 21 

  The D.C. Court of Appeals has held that as a 22 

matter of due process once an area variance is granted it must 23 

be granted to other applicants who make similar requests and 24 

are similarly situated.  The due process constraints imposed by 25 
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the Capitol Hill case create some overlap of the uniqueness and 1 

practicality analyses prongs with the third prong, and that's 2 

an area where you do see some of our arguments. 3 

  We view the third prong as incorporating the 4 

bases established in the first and second prong.  If the 5 

arguments used for prong one and prong two are flawed, then 6 

granting the variance under the -- 7 

  MR. NETTLER:  Objection.  This goes into I guess 8 

our motion to strike.  The purpose of this hearing was not to 9 

address the issues regarding the first and second prongs but 10 

simply the third prong.  And revisiting this issue in the 11 

context of this testimony and those letters is simply 12 

inappropriate. 13 

  CHAIRPERSON REID:  Okay.  I'll overrule that, 14 

because in your closing -- your "closing argument" you did 15 

refer to the first and second prong.  And I think that Ms. 16 

Zartman has not gone into any detail, but she has referred to 17 

it, and it's very difficult not to at least allude to the first 18 

and second prong when making a case for the third prong. 19 

  So I think that it's okay, it's appropriate in 20 

the context in which she is using it.  She has not espoused on 21 

it, but she did basically just make reference to it, which I 22 

don't think is harmful. 23 

  MS. ZARTMAN:  Thank you, Madam Chair. 24 

  The third prong does require the Board to 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 70 

consider the far-reaching effects of granting a variance.  1 

While the applicant may contend that he is threatened with 2 

financial losses and hampered by the topography, the applicant 3 

must also show that granting a variance on such a showing will 4 

not harm the public good, including the inherent planning of 5 

the zoning map. 6 

  If the grounds asserted are equally applicable to 7 

this and other developers in the W-1 zone, it threatens to 8 

undercut the very purpose and intent of that zoning.   9 

  As to those who wrote on our behalf, Outerbridge 10 

Horsey, who is a respected architect of long service, who has 11 

worked on national trust properties, who is a resident of 31st 12 

Street, and whose office is on 31st Street, offers his 13 

assessment that, in fact, the viewshed is harmed, that light 14 

and air is removed. 15 

  I must mention that the one additional witness we 16 

had hoped to have here in person today, Kirk White, who was 17 

involved with the -- I think it was then the Metropolitan 18 

Planning Department -- in establishing the W-1/W-2 waterfront 19 

zoning, was called out of town.  I do have his statement if you 20 

wish to consider it at least for the integrity of our reference 21 

to Kirk's assessment and judgment. 22 

  CAG's submissions show that the very nature of 23 

the hardships that the applicant invokes to satisfy prongs one 24 

and two are so commonplace and so unproven -- 25 
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  MR. NETTLER:  Objection.  The question is not 1 

whether those -- the question before you is whether the -- 2 

having agreed -- and that's the context of the statement that I 3 

had made earlier, whether having agreed that we meet the 4 

requirements as to uniqueness and practical difficulty, whether 5 

the project, having met those requirements, will substantial 6 

impair the integrity of the zoning plan and the zoning 7 

regulations.   8 

  It is not a question of whether one hardship in 9 

one case -- and this is not a hardship case -- whether one 10 

uniqueness in one case is a uniqueness in another case.  That's 11 

not the issue this morning. 12 

  MS. ZARTMAN:  If I may respond? 13 

  CHAIRPERSON REID:  All right. 14 

  MS. ZARTMAN:  Mr. Nettler's argument would seem, 15 

then, to say that any property that contains a historic 16 

structure or feature is automatically entitled to variances 17 

because the site is, by its nature, unique. 18 

  CHAIRPERSON REID:  Let me just interject 19 

something at this point.  What the test requires is that the 20 

applicant is able to demonstrate that there is something unique 21 

and unusual about the property, which would cause a practical 22 

difficulty to comply with the existing zoning regulations, 23 

provided that -- and this is a very key word -- provided that 24 

doing so will not impair the intent and integrity of the zoning 25 
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regulations and map. 1 

  It's almost impossible to divorce one from the 2 

other for making an argument, provided that it is not distinct 3 

and different from -- one from the other, but it's tied to the 4 

last prong. 5 

  MR. NETTLER:  Because -- 6 

  CHAIRPERSON REID:  It has to be. 7 

  MR. NETTLER:  No.  Because you don't get to the 8 

third prong unless you've passed the first two.  You never have 9 

to address whether it substantially impairs the intent and 10 

purpose of the zoning regulations unless you have a project 11 

that's unique and a project that has practical difficulties. 12 

  You said at the hearing the last time -- your 13 

meeting the last time, we have made a determination as to those 14 

two issues.  We are only going to consider whether that 15 

additional floor over the portion of the site that you've seen 16 

is -- substantially impairs the intent and integrity of the 17 

zoning regulations.  And you specifically said you wanted to 18 

see how it deals with the viewsheds down those streets to see 19 

whether it does that. 20 

  What Ms. Zartman is saying is simply going -- is 21 

simply rearguing whether there is a uniqueness issue here that 22 

should be -- that's unique throughout Georgetown, and 23 

misquoting me, in fact, on that issue with regard to what the 24 

circumstances were that make this unique.  And that's simply 25 
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not appropriate.  That is not what you said this hearing was 1 

for, and that's simply where the Citizens Association of 2 

Georgetown is trying to revisit those two issues.   3 

  And it is not appropriate in the context of 4 

whether it substantially impairs the intent and integrity of 5 

the zoning plan, which is -- because you have already resolved 6 

those other two issues.  We don't even get to this issue 7 

without you having resolved those. 8 

  CHAIRPERSON REID:  Mr. Nettler, I think that Mr. 9 

Zartman -- I mean, sorry -- Ms. Zartman can -- in making her 10 

argument or in her testimony can refer to the first two prongs, 11 

because of the fact that, again, it is provided that it does 12 

not impair the intent and integrity of the zoning regulations 13 

or the zoning plan. 14 

  So it does not -- it cannot be taken out of 15 

context.  It is all tied together in order to make an argument 16 

or to make a case for a variance. 17 

  So, continue, Ms. Zartman. 18 

  MS. ZARTMAN:  If I may, perhaps the easiest way 19 

to demonstrate the point we wish to establish regarding 20 

undermining the zoning plan -- could you show that to the 21 

Board, please?  Perhaps put it on the easel. 22 

  You have a small version of the graphic that was 23 

attached to Ray Kukulsky's letter.  These are parcels along the 24 

waterfront and in one case along M Street.  These are parcels 25 
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that all run from the national park, C&O Canal, down the 1 

sloping site to Water Street, which is K Street on the other 2 

side of Wisconsin. 3 

  They all share in common with the incinerator 4 

site a rock substrate, the flood plain, the obvious 5 

historicity.  In these cases, these are smaller sites creating 6 

still more difficulty for their use.  One of them owned by this 7 

applicant has the additional factor of PCB contamination 8 

potentially.  Another is a site owned on M Street, which is 9 

also a sloping site with historic structures being protected. 10 

  You can certainly see the potential for the 11 

elimination of all of the small buildings along Water Street, 12 

if the return on investment with variances is as rich as it 13 

might be along this waterfront.   14 

  I don't know how, based on the record, we have 15 

seen -- other than referring to the uniqueness of the 16 

incinerator structure or the other buildings that are on the 17 

site -- and how a future Board would compare that with the 18 

uniqueness of the C&O Canal or the uniqueness of another 19 

historic property. 20 

  How you would establish that the topography, the 21 

substrate, the flood plain, the sloping site, and the historic 22 

feature -- how you would distinguish those factors from any of 23 

these other sites within a very short walk from the incinerator 24 

site. 25 
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  MR. NETTLER:  I'm going to interpose an objection 1 

again.  The issue -- even if she is allowed to raise the 2 

uniqueness and practical difficulty issues, if CAG is allowed 3 

to raise those, the issue here is whether this project presents 4 

those -- meets those factors.  5 

  It's not whether somebody else who may come 6 

before you in the future on another site has -- is able to 7 

prove that they meet or it meets that requirement.  It's 8 

whether the proposal for this site does. 9 

  I mean, one case that she has referred to, the 10 

Capitol Hill case -- and I think incorrectly -- the court said 11 

that you couldn't grant a variance on Capitol Hill for a 12 

particular project.  It overturned your grant of a variance, 13 

because in that situation that property was no different than 14 

every single property in the square.   15 

  Therefore, it couldn't be unique.  There was 16 

nothing that distinguished it.  It had the same lot occupancy 17 

problems.  It had the same side yard problems.  It had the same 18 

problems with the construction of the building. 19 

  The basis upon which you granted the variance was 20 

simply because it was located in a historic district.  The 21 

court said being located in a historic district is not 22 

something that's unique.  Being a historic landmark is unique, 23 

and that's one of the differences that we have. 24 

  So trying to deal with six, seven, eight, nine 25 
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sites, which we don't even know what the zoning are of them, 1 

without any context for those has nothing to do with whether an 2 

additional floor here impairs the intent and purpose of the 3 

zoning plan. 4 

  CHAIRPERSON REID:  Okay.  Mr. Nettler, thank you 5 

very much.  However, I think that it would be considerate to 6 

allow Ms. Zartman to continue her presentation.  And you can 7 

raise any objections at the end, because I think that -- I 8 

don't think that anyone has disputed the fact that we have 9 

already ascertained that the property is unique.  I don't think 10 

there is anyone debating or arguing that point.  And that there 11 

may -- there is practical difficulty.   12 

  But I think that what Ms. Zartman is trying to 13 

demonstrate to us is whether or not she feels or CAG feels that 14 

the third prong of the test has been met.  So we don't have to 15 

keep going back to those two, because I think that that's moot. 16 

 I think we all agree that those two have been met. 17 

  But I think that when she gets into her 18 

presentation, and she demonstrates -- she may or may not 19 

demonstrate her point, but at least let her make the point, and 20 

then we will then make the determination whether or not her 21 

point has been made, whether or not we have accepted it or we 22 

have agreed with the point of view that she is expressing here. 23 

  Okay. 24 

  MS. ZARTMAN:  I was nearly through with the 25 
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point.  These are all sites that keep a precious element of the 1 

Georgetown -- what the zoning code intended to protect in 2 

Georgetown as well as the Historic Georgetown Act -- small 3 

scale buildings, varying streetscapes where buildings 4 

distinguish themselves one from another, different uses, 5 

commercial with residential.  They cannot all be replaced with 6 

large scale buildings and not destroy the fundamental character 7 

of this portion of Georgetown. 8 

  By granting variances on the very bases that have 9 

been established here, I think you would undermine that zoning 10 

code and seriously diminish those protections.   11 

  I really would prefer to respond to your 12 

questions after I close with the test that the court gave in a 13 

Citizens Association of Georgetown case.  The court said, "We 14 

review a BZA decision by applying the substantial evidence 15 

test, which imposes three requirements.  The BZA must make 16 

findings on which each contested issue of fact -- must make 17 

findings on each contested issue of fact.  There must be a 18 

rational connection between the facts found and the choice 19 

made, so the BZA's conclusions rationally follow from the 20 

facts.  And there must be sufficient evidence supporting each 21 

finding." 22 

  I don't see how you can find that making these 23 

changes would not do harm to the comprehensive plan and map.  24 

The clear intent was to prevent massive, large scale buildings 25 
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across the waterfront district.  Whether it is 90-foot 1 

buildings in W-2, 90-foot buildings in W-1, they are clearly 2 

not intended, that there are large buildings there already was 3 

the basis for changing the zoning code, to prevent that intense 4 

development in the future. 5 

  This site is so large that all of your decisions 6 

have to be tested against that.  The FAR is a 20 percent 7 

increase for an entire city block, favorably measured from the 8 

developer's point of view.  The below surface elevations from 9 

Water Street to K, all of that is a gift, a given, an 10 

additional intensity of use for this site. 11 

  The additional floor is an entire city block or 12 

virtually an entire city block.  That is a very major 13 

undertaking.  Mr. Kukulsky's letter does refer to the paucity 14 

of cases in which the Board has even been asked to consider 15 

height variances.  To do so on this massive level, this massive 16 

scale, would be -- would precisely undermine why W-1 was 17 

enacted. 18 

  I'd be happy to answer your questions. 19 

  CHAIRPERSON REID:  Ms. Zartman, in referring to 20 

the three-prong test, in regard to the first prong, uniqueness, 21 

and the second prong being the -- demonstrating there would be 22 

a practical difficulty, and that the -- granting the variance 23 

would not impair the -- provided that it would not impair the 24 

intent and integrity of the zoning regulations and map, one of 25 
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the aspects is adverse impact. 1 

  And it also requires that there not be adverse 2 

impact imposed upon the surrounding community.  So I'd like for 3 

you to speak more to the adverse impact aspect of this 4 

particular -- of your opposition to this particular variance 5 

being granted. 6 

  MS. ZARTMAN:  A lot of the argument for these 7 

variances seems to be along the lines of a test that the 8 

Highway Administration uses to judge traffic impact, their 9 

levels of service, A through F, and F is a failed intersection. 10 

 It's a traffic corridor that doesn't work. 11 

  I was stunned to hear the Federal Highway 12 

Administration at one point argue that you could add traffic 13 

burden to a level of service F intersection, because they 14 

didn't have any lower grade, and it wouldn't get any worse. 15 

  That's the strangest logic.  You know, it clearly 16 

is having an impact.  They just don't have a degree for 17 

measuring it.  I think to some extent the arguments made for 18 

the extra floor on this building are, "It's already very big 19 

and massive.  What's another 10-1/2 feet going to matter?" 20 

  Well, 10-1/2 feet does matter.  The sunlight that 21 

hits the east side of 31st Street will be a shorter period each 22 

day, because of the additional height.  Light and air do 23 

change.  The intensity of use for an entire city block with a 24 

20 percent FAR variance is going to be very much more intense. 25 
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  Mr. Hood, you inquired about a better traffic 1 

assessment to understand what the traffic would be.  As you 2 

increase variances and you increase bulk are FAR, you are 3 

compounding what is already a very difficult traffic burden in 4 

this community, even if DPW didn't provide you with the 5 

document you were looking for.  And that's before the further 6 

development down Water Street of very sizeable additional 7 

residences. 8 

  So as you weaken the zoning envelope with 9 

variances, and I do believe that's a weakening, I think there 10 

is a need to consider the practical impact.  John referred to 11 

the zoning code as a zoning envelope.  Some of you have heard 12 

me refer to it as the social contract. 13 

  When we buy our houses, when we establish our 14 

families, we believe that the zoning code tells us what uses we 15 

can expect.  It helps us decide whether we're going to have 16 

prudent investments in our homes or businesses, where we're 17 

going to send our kids to school, because there are protections 18 

embodied in that zoning code. 19 

  And when the zoning code no longer means what it 20 

means, then you are weakening the stability of neighborhoods 21 

and communities.  It is obvious that the Citizens Association 22 

of Georgetown has pursued this issue of waterfront zoning for a 23 

very long time in a whole lot of court cases, because it was 24 

important. 25 
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  We are working with the National Park Service to 1 

establish the waterfront park, because we value the waterfront. 2 

 To gut the waterfront zoning by granting full block FARs, by 3 

granting full floor additions above the height limit, those 4 

protections -- that social contract is no longer as good as it 5 

used to be.   6 

  And we would ask you to be very leery of any 7 

weakening of that zoning code, because if it happens in this 8 

case on this site it can happen to the house next door, which 9 

is also protected by the zoning code and historic preservation 10 

and a federal historic act, if somebody wants to push hard 11 

enough to make it happen.   12 

  And once that occurs, once the McMansion approach 13 

to our residential neighborhoods happens, particularly if we 14 

can do it based on economic return, then we have a weakened 15 

zoning code. 16 

  CHAIRPERSON REID:  The aspect of setback -- set 17 

back an additional 10 feet, does that appear to -- from what 18 

was presented to us, it did not appear that that would mitigate 19 

any adverse impact?  And as matter of fact, the inverse is -- 20 

it appears that that was -- it made the viewscape or the 21 

aesthetic impact even worse than what it was at first. 22 

  MS. ZARTMAN:  Well, we had -- 23 

  CHAIRPERSON REID:  What was your position on 24 

that? 25 
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  MS. ZARTMAN:  We presumed early on that the 1 

applicant would find a further setback on 31st Street to be 2 

impractical.  It would leave a nub of an extra floor, because 3 

the building is not evenly divided by the smokestack. 4 

  CHAIRPERSON REID:  So that is not something that 5 

-- 6 

  MS. ZARTMAN:  Being rational, I don't think 7 

asking for a 20-foot setback on 31st Street is a reasonable 8 

proposition.  That is the equivalent of saying there will be no 9 

floor on that side of the building. 10 

  The additional setback on Wisconsin Avenue does 11 

help, but if our concern is precedential, then it doesn't 12 

matter if it's 20 feet setback or 10 feet setback or 30 feet 13 

setback.  It's still an additional floor.  It's still 14 

additional FAR.  It still changes the essential nature of W-1 15 

zoning. 16 

  CHAIRPERSON REID:  Okay.  Thank you. 17 

  Any further questions? 18 

  MEMBER GRIFFIS:  Yes.  I just have one comment.  19 

Actually, I have several, but I just want to address one on 20 

your last statement in terms of weakening zoning by the 21 

definition of granting variances or review of variances.  I 22 

would say I agree in one respect that our calendar would be 23 

very short and we might get a vacation in August.   24 

  However, I think in terms of weakening zoning, I 25 
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do not share that view.  I think the zoning, as many of our 1 

regulations are, it is a civic contract with those that live 2 

and use this city.   3 

  However, I think as our other regulations 4 

locally, and nationally for that matter, go through 5 

interpretation it actually allows for it to become a living 6 

document, and something that is flexible within the civic 7 

contract.  So not to belabor that, I would just point that out, 8 

that, in fact, by reviewing we, in fact, maybe empower the 9 

regulations. 10 

  MS. ZARTMAN:  I think that's quite correct, Mr. 11 

Griffis, and that's why the purpose to which you pursue the 12 

variance is of great import.  In this case, you have a project 13 

that we do argue was fully approved, fully permitted, was found 14 

to satisfy the achievability standard of a project of special 15 

merit.  So it's not as though this project is going to go away 16 

without the extra floor.  The economics will change. 17 

  And allowing somebody to make a better return on 18 

a project is not a basis for granting variances when it breaks 19 

the historic protections of the W-1 and federal zoning. 20 

  CHAIRPERSON REID:  Okay.  Thank you very much. 21 

  COMMISSIONER HOOD:  Madam Chair, I just had a 22 

couple of questions -- 23 

  CHAIRPERSON REID:  Mr. Hood? 24 

  COMMISSIONER HOOD:  -- for Ms. Zartman. 25 
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  Ms. Zartman, in the simulation that we saw this 1 

morning, from what was approved and proposed, would you not 2 

share the same view as I did that I didn't see much difference? 3 

 Or would you differ with me? 4 

  MS. ZARTMAN:  I think the simulation was very 5 

difficult to assess in that I don't believe the proportions 6 

were accurate.  I think there are dynamics that changed within 7 

the building as the height went up.  Is it the biggest change 8 

I've ever seen?  No.  Is it a change?  Yes.  It's like more 9 

traffic in that level of F intersection.  It's worse.  And you 10 

have nothing that shows you what the view is going to be like 11 

from the waterfront park, from the river. 12 

  One of the other elements of adding this 13 

additional level to the building is that it will block the look 14 

into Georgetown.  As you create higher walls at K Street, you 15 

are blocking out more and more of the view up into a town we 16 

happen to think is pretty special.   17 

  And particularly if this allows that to happen at 18 

the adjacent parcels along Water Street you will have a very 19 

tall wall at the foot of Georgetown, certainly not something 20 

that we think is beneficial to the city or to our community. 21 

  COMMISSIONER HOOD:  Let me also ask -- I think 22 

the Chair asked a question about referring to adverse impact, 23 

and you mentioned traffic.  The building is coming up out of 24 

the ground as we speak now, regardless of whether the extra 25 
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floor is there or not. 1 

  MS. ZARTMAN:  Right. 2 

  COMMISSIONER HOOD:  The traffic problem may or 3 

may not exist.  So I didn't know whether you were tying in the 4 

extra floor to the traffic, or maybe I missed something there. 5 

  MS. ZARTMAN:  Well, I was trying to speak to the 6 

extra FAR, which is something that has gotten short-changed I 7 

think in most of the discussions.  FAR was, as we argue, 8 

established to control the level of activity, particularly in 9 

commercial sites. 10 

  It's there for a reason, and we're not talking 11 

about changing the FAR for a small site but -- that a merchant 12 

is trying to change the commercial use of.  We're talking about 13 

a whole city block, and this FAR brings it a good way toward 14 

changing it to W-2 FAR.   15 

  And I think one has to think seriously -- when 16 

variances apply to a little site, the consequences of the 17 

decisions are important, but for the immediate community they 18 

are less.  When the variances apply to a very large city block, 19 

the impact is compounded, and we think the FAR issue is 20 

importantly affected by that. 21 

  COMMISSIONER HOOD:  Ms. Zartman, my last question 22 

-- I was reading in the packet that was submitted to us, the 23 

last submittal, that apparently the community seemed to be 24 

split.  A lot of folks -- I think it was the former president 25 
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-- 1 

  MS. ZARTMAN:  I think that was a letter that 2 

shouldn't have come in, but -- 3 

  COMMISSIONER HOOD:  Oh.  Should I not be speaking 4 

on that?  Anyway, I read it. 5 

  (Laughter.) 6 

  MS. ZARTMAN:  There was a letter from a member of 7 

the public. 8 

  COMMISSIONER HOOD:  Can't go back on that one.  I 9 

read it. 10 

  CHAIRPERSON REID:  Which letter are you referring 11 

to?   12 

  VICE CHAIRPERSON RENSHAW:  Was that the Clyde 13 

Shoray letter? 14 

  COMMISSIONER HOOD:  Let me try to find it, 15 

because -- 16 

  VICE CHAIRPERSON RENSHAW:  It's a May 27th Clyde 17 

Shoray letter. 18 

  COMMISSIONER HOOD:  I do know I've read it.  If 19 

it was in the packet, I read it.  I'm supposed to read what's 20 

in the packet. 21 

  CHAIRPERSON REID:  Let's make sure that we are on 22 

point here. 23 

  Ms. Sansone, are you familiar with the letter?  24 

And did it come in in a timely fashion, so that it could be 25 
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discussed here today?  Here it is right here.  Can you pass it 1 

over to her? 2 

  MS. ZARTMAN:  I thought that the Chair had ruled 3 

last time that the record was not open to the public, not even 4 

to the Commission of Fine Arts, because to do so would require 5 

readvertising -- 6 

  CHAIRPERSON REID:  This is why we are inquiring 7 

about it right now. 8 

  MS. SANSONE:  Madam Chair, I was not present at 9 

the last hearing, but I did read the transcript.  And that was 10 

my understanding of the Board's ruling was that extra material 11 

from the general public would not be received. 12 

  CHAIRPERSON REID:  That's correct.  I remember 13 

that now, because I remember what specifically came up as to 14 

the Commission of Fine Arts and -- that we could get an 15 

additional response from them, and we -- we couldn't do that, 16 

so -- 17 

  MR. NETTLER:  And I would -- if I might comment 18 

on that, it's for that -- one of those reasons that I think it 19 

inappropriate for you to have letters being offered to you 20 

under the guise that it's coming from the Citizens Association 21 

of Georgetown. 22 

  I could just as well have attached that letter to 23 

my submission, and it would be no different than what they've 24 

also done, which is to get additional letters from people who 25 
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were not part of this case before, at the time the case was 1 

heard, to support their position on issues that are not germane 2 

to what we were here before and -- 3 

  COMMISSIONER HOOD:  Madam Chair, let me just say, 4 

Mr. Nettler, before you go any further, actually, the letter 5 

was in your favor. 6 

  MR. NETTLER:  Yes, I know it was. 7 

  COMMISSIONER HOOD:  Okay.  Okay. 8 

  MR. NETTLER:  I know that. 9 

  COMMISSIONER HOOD:  I just wanted to make sure. 10 

  MR. NETTLER:  I'm not -- 11 

  COMMISSIONER HOOD:  Madam Chair, I will withdraw 12 

the question, if that was not supposed to be in the record, but 13 

it would help us out if those things don't come in our packet. 14 

 I know we make mistakes from time to time, but I did read it, 15 

so I'll withdraw the question. 16 

  MS. ZARTMAN:  If you want to ask a general 17 

question about community attitude without reference to the 18 

letter, I'd be more than happy to answer it. 19 

  COMMISSIONER HOOD:  I think since that's not 20 

supposed -- I won't even go down that road.   21 

  Thank you, Ms. Zartman. 22 

  MS. ZARTMAN:  I believe the letters we appended 23 

were specifically in keeping with the question I asked about 24 

whether we could submit letters from people with expertise in 25 
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the field.  I think anybody who questions Dick Wolf's 1 

expertise, Outerbridge Horsey's expertise, Kirk White's 2 

expertise -- 3 

  VICE CHAIRPERSON RENSHAW:  And our corporation 4 

counsel -- and it's in the record on page 51 -- this is the 5 

record of May 15th -- was asked the question by Ms. Zartman, 6 

"Is there anything that precludes our submitting expert 7 

testimony?" 8 

  MS. ZARTMAN:  Right. 9 

  VICE CHAIRPERSON RENSHAW:  And the corporation 10 

counsel, Ms. Nagelhout, said, "Off hand, I couldn't think of 11 

any reason why not.  It's the party's testimony sponsored by 12 

the party." 13 

  MS. ZARTMAN:  And we chose not to try to generate 14 

community letters outside what I believe to be a fairly narrow 15 

approach. 16 

  MR. NETTLER:  Those are not letters that were 17 

submitted by the Citizens Association of Georgetown from expert 18 

witnesses.  Mr. Wolf, who is an attorney formerly with MASA and 19 

who is a community activist, is not an expert on viewsheds, 20 

light, air, and other issues with regard -- that dealt with 21 

this project, nor the other individuals who submitted -- who 22 

supposedly are experts.   23 

  There's nothing from which you could address or I 24 

could examine them on the question of whether they were experts 25 
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or not on these issues that you are required to address. 1 

  CHAIRPERSON REID:  Ms. Zartman, I think that was 2 

-- it would be good if you had included the resume of your 3 

expert witness. 4 

  MS. ZARTMAN:  I believe Mr. Wolf's resume was 5 

attached. 6 

  VICE CHAIRPERSON RENSHAW:  Mr. Wolf's resume is 7 

attached to this letter. 8 

  CHAIRPERSON REID:  Okay.  Well, what about Mr. 9 

Horsey? 10 

  MS. ZARTMAN:  Mr. Horsey I -- I probably should 11 

have.  He does reference his background.  He is a noted 12 

architect.  He and his firm do work on national trust 13 

properties.  He has worked on the Volta Bureau, on the Bowie 14 

Savoy Mansion.  I think his reputation is widely known. 15 

  CHAIRPERSON REID:  All right.  But, again, it 16 

would have been -- 17 

  MS. ZARTMAN:  I should have attached a biography. 18 

  CHAIRPERSON REID:  -- much better if you had done 19 

that. 20 

  All right.  Thank you. 21 

  Any other questions, Board members?  All right. 22 

  MS. ZARTMAN:  Is there any question about the 23 

height variance cases? 24 

  VICE CHAIRPERSON RENSHAW:  Yes.  Would you like 25 
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to submit some additional testimony on that? 1 

  MS. ZARTMAN:  So that you understand the basis on 2 

which those statements in Mr. Kukulsky's letter were based, one 3 

of our members -- our Board members, our treasurer, who is a 4 

comptroller and who did the financial analysis that you saw 5 

earlier, reviewed all of the advertisements here in the Office 6 

of Zoning for variance cases back to 1964. 7 

  He found a handful of cases, most of which were 8 

denials.  A few variances were granted along the lines Mr. 9 

Griffis was suggesting earlier, where it's creative to do so, 10 

to allow a garage to exceed the height limit, so the pitch of 11 

the roof matches the roof pitch of the house. 12 

  There was a small variance granted for height for 13 

Georgetown University during a project at which it connected 14 

two of its dormitories.  These kinds of cases were the only 15 

ones in the record.  There was a small garage addition that was 16 

allowed to exceed the height variance, but this Board has 17 

rejected many applications for height variances in Georgetown. 18 

  And assuming the records here in the office are 19 

accurate, Mr. Hopkins found no case where a height variance was 20 

allowed for new construction, no case in waterfront or 21 

commercial zoning for a height variance.  And I would agree 22 

with the sense that it makes this case all the more important 23 

because it will be the standard to which others will seek. 24 

  CHAIRPERSON REID:  Okay.  Thank you. 25 
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  Any other questions, Board members?  Cross 1 

examination? 2 

  MR. NETTLER:  Thank you. 3 

  Ms. Zartman, how many cases were filed in the 4 

waterfront or commercial area seeking a height variance? 5 

  MS. ZARTMAN:  There were none. 6 

  MR. NETTLER:  None.  Okay.  Now, when that garage 7 

variance was granted, the addition for the garage, did that 8 

entitle everyone else in Georgetown to a garage variance? 9 

  MS. ZARTMAN:  I think they could have. 10 

  MR. NETTLER:  You think they could have.  And 11 

what basis is that? 12 

  MS. ZARTMAN:  If they were similarly situated, 13 

then on the same basis they sought the same relief.  The Board 14 

would -- 15 

  MR. NETTLER:  And that's your understanding of 16 

the court's decision regarding variances? 17 

  MS. ZARTMAN:  Yes. 18 

  MR. NETTLER:  Okay.  With regard to these 19 

pictures here, could you tell me how many of these are in the 20 

W-1? 21 

  MS. ZARTMAN:  Most of them are W-2. 22 

  MR. NETTLER:  Most are W-2.  So -- 23 

  MS. ZARTMAN:  Because W-1 is a very limited area, 24 

almost all of which is occupied by the buildings -- 25 
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  MR. NETTLER:  So none of these are in the same -- 1 

most of these are not in the same district that -- 2 

  MS. ZARTMAN:  They're all in waterfront zoning. 3 

  MR. NETTLER:  But they're not in the W-1 that 4 

we're talking about here, right? 5 

  MS. ZARTMAN:  Correct. 6 

  MR. NETTLER:  And the W-2 allows these sites to 7 

go up to 60 feet, correct? 8 

  MS. ZARTMAN:  Right. 9 

  MR. NETTLER:  And under the zoning regulations, 10 

if there was a project that, for example, was to come in on 11 

this one on the right, top right, that would encompass the 12 

entire block.  Then, they would measure it -- they could 13 

measure it the same way that this project has measured it, 14 

correct? 15 

  MS. ZARTMAN:  Correct. 16 

  MR. NETTLER:  So that would be no higher than -- 17 

it wouldn't be any lower or higher than this project, would it? 18 

  MS. ZARTMAN:  Actually, Mr. Nettler, the concern 19 

is that they could do that.  They could come in for that, and 20 

then halfway through the project they could say, "We have a 21 

financial hardship.  Let us go higher." 22 

  MR. NETTLER:  Okay.  And you're not aware of any 23 

of these coming forward with any projects. 24 

  MS. ZARTMAN:  Yes, there is a project that is 25 
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currently slated as a matter of right for the site identified 1 

on the right hand, the two middle photos. 2 

  MR. NETTLER:  Okay.  So it's not seeking a 3 

variance. 4 

  MS. ZARTMAN:  Not at the moment. 5 

  MR. NETTLER:  And it's a W-2? 6 

  MS. ZARTMAN:  It's W-2. 7 

  MR. NETTLER:  Okay.  Now, your testimony is that 8 

this project here shouldn't be -- 9 

  CHAIRPERSON REID:  You have to speak into the 10 

mike, Mr. Nettler. 11 

  MR. NETTLER:  Sorry.  Is it your testimony that 12 

this project that I'm holding in my hand, which is the 13 

incinerator project, this is too massive for its site? 14 

  MS. ZARTMAN:  Yes, I do believe so. 15 

  MR. NETTLER:  Okay.  So when you're asked a 16 

question as to whether the additional floor on this project has 17 

a substantial impact, it's predicated on the fact that you 18 

believe this project to be too massive for the site, isn't it? 19 

  MS. ZARTMAN:  I believe the project is too 20 

massive for the site, but it is legally permitted in the design 21 

that was approved. 22 

  MR. NETTLER:  And is it at all possible for you 23 

to compartmentalize what is legally permitted and what's being 24 

added to it for purposes of addressing the issue as to whether 25 
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it has a substantial impact on the zoning plan or the zoning 1 

regulations? 2 

  MS. ZARTMAN:  I believe I have done that in 3 

indicating there would be further daylight cut off, further air 4 

circulation, greater levels of activity, views of Georgetown 5 

from the south -- all would be affected. 6 

  MR. NETTLER:  Could you tell me what air 7 

circulation and what experience you have with air circulation 8 

that's being impacted by the small little addition to this 9 

project? 10 

  MS. ZARTMAN:  I think if you lived on 31st Street 11 

across from this project you would feel that. 12 

  MR. NETTLER:  Who could live across on 31st 13 

Street when those are office building? 14 

  MS. ZARTMAN:  No.  There are residences on the 15 

other side of 31st Street. 16 

  MR. NETTLER:  Are they on the other side of this 17 

project on -- where these -- 18 

  MS. ZARTMAN:  They are further up 31st Street, 19 

yes. 20 

  MR. NETTLER:  Further up. 21 

  MS. ZARTMAN:  Yes. 22 

  MR. NETTLER:  But not where the addition is. 23 

  MS. ZARTMAN:  The addition still will cut their 24 

light. 25 
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  MR. NETTLER:  Their light to what? 1 

  MS. ZARTMAN:  Sunlight. 2 

  MR. NETTLER:  You've done a study of the sunlight 3 

impacts on those houses? 4 

  MS. ZARTMAN:  I believe there's a common-sense 5 

approach that all of us use when assessing what happens when 6 

you put a bigger block in the path of sunlight. 7 

  MR. NETTLER:  And you are not aware of any 8 

neighbor who is adjacent to this project who has submitted a 9 

letter in opposition to it, are you? 10 

  MS. ZARTMAN:  Actually, there are several who are 11 

participating in this effort.  You have Mr. Horsey's letter. 12 

  MR. NETTLER:  Well, Mr. Horsey isn't adjacent, 13 

doesn't live adjacent to this. 14 

  MS. ZARTMAN:  No, he lives off 31st Street. 15 

  MR. NETTLER:  How far up 31st Street? 16 

  MS. ZARTMAN:  On the -- farther up. 17 

  MR. NETTLER:  How far up? 18 

  MS. ZARTMAN:  On the other side of M. 19 

  MR. NETTLER:  On the other side of M? 20 

  MS. ZARTMAN:  Right. 21 

  MR. NETTLER:  And how further up on M Street? 22 

  MS. ZARTMAN:  I think he is maybe 50 feet. 23 

  MR. NETTLER:  Okay.  Do you know -- and this is 24 

the last question for you.  Do you know of anybody who lives 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 97 

within 200 feet of this property who submitted a letter in 1 

opposition to it? 2 

  MS. ZARTMAN:  Actually, the gentleman who did the 3 

analysis that is negative lives within 200 feet of this 4 

property. 5 

  MR. NETTLER:  And where is that? 6 

  MS. ZARTMAN:  John Hopkins lives -- I don't 7 

remember his street address on 31st Street. 8 

  MR. NETTLER:  Below M Street or above -- 9 

  MS. ZARTMAN:  Yes. 10 

  MR. NETTLER:  -- it?  I have no other questions 11 

for Ms. Zartman. 12 

  CHAIRPERSON REID:  Board members, other 13 

questions?  Okay.  Thank you. 14 

  VICE CHAIRPERSON RENSHAW:  Just one question.  15 

Mr. Nettler has asked Ms. Zartman about the zoning, whether 16 

these pictures were in W-1 or W-2.  And your response was 17 

somewhat garbled because Mr. Nettler was talking at the same 18 

time you were responding.  I wanted you to reiterate what you 19 

said. 20 

  MS. ZARTMAN:  There's one site that is on 21 

M Street which is in C zoning, but all of the others are in W-22 

2.  I don't believe any extend into the little bit of W-1 that 23 

crosses Wisconsin Avenue.  But they are -- except for that one 24 

site on M Street, they are all in W-2, in waterfront zoning. 25 
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  VICE CHAIRPERSON RENSHAW:  Okay.  All right. 1 

  For the record, may I give staff Mr. White's 2 

comments, just so that it's clear he actually did intend for us 3 

to use his name. 4 

  MR. NETTLER:  And we would object as well to the 5 

submission of that letter as we have -- 6 

  CHAIRPERSON REID:  Hold on.  You would submit -- 7 

I'm sorry.  You said you would -- 8 

  MR. NETTLER:  Object to the submission of that 9 

letter, to the extent it goes beyond merely addressing the 10 

issue that is concerning you today, which is the -- whether it 11 

impairs the intent and integrity of the zoning plan. 12 

  MS. ZARTMAN:  I don't believe Mr. Nettler has 13 

read the letter. 14 

  CHAIRPERSON REID:  Right.  Mr. Nettler, have you? 15 

  MR. NETTLER:  I haven't been given a copy of it. 16 

 I'm just saying we object to it to the extent that it goes 17 

beyond that.   18 

  VICE CHAIRPERSON RENSHAW:  We don't know until we 19 

read it, so let's read it. 20 

  CHAIRPERSON REID:  Well, how can you object if 21 

you don't know what it says?  Ms. Zartman, Mr. Nettler should 22 

receive a copy. 23 

  MS. ZARTMAN:  I have it here ready for him.  And 24 

it does go to the zoning plan. 25 
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  CHAIRPERSON REID:  Well, let's just give Mr. 1 

Nettler an opportunity to look it over. 2 

  MR. NETTLER:  We would have the same objection.  3 

It does go beyond what was asked for here.  It talks in terms 4 

of this being an economic hardship case, and that we're not 5 

entitled to a variance as an economic hardship.  That's not the 6 

issue that we're dealing with today. 7 

  VICE CHAIRPERSON RENSHAW:  Does the letter 8 

address the zoning map, impairing the zoning map? 9 

  CHAIRPERSON REID:  Does it -- 10 

  MR. NETTLER:  It does address it in part. 11 

  CHAIRPERSON REID:  All right.  Well, then, Board 12 

members, what's your feeling? 13 

  VICE CHAIRPERSON RENSHAW:  I move to accept Mr. 14 

White's letter. 15 

  COMMISSIONER HOOD:  If we could just accept that 16 

part.  I've never seen it done before, but I -- I don't know.  17 

After what I just mentioned about this other letter, if we're 18 

going to accept that, we need to accept that.  And that's my 19 

opinion. 20 

  MEMBER GRIFFIS:  How would you propose to accept 21 

a portion of the letter? 22 

  (Laughter.) 23 

  MS. ZARTMAN:  Mr. White has qualified as an 24 

expert, and it was in that context.  He is not a community 25 
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member who -- from whom we solicited letters.  I thought we 1 

were attempting to -- in fact, he was prepared to be here 2 

today, so that he could testify and be cross examined.  He was 3 

called out of town. 4 

  The letter really is to simply reinforce the fact 5 

that we appropriately used his name in our submission, and that 6 

he was prepared to speak to the zoning plan and map with which 7 

he had intimate professional familiarity. 8 

  COMMISSIONER HOOD:  Madam Chair, I guess my 9 

reservation is because of the letter that mistakenly got into 10 

my file.  You know, if we accept this, maybe we need to accept 11 

all of them. 12 

  CHAIRPERSON REID:  Well, it depends on the 13 

category, because there are things that we had agreed to accept 14 

with the testimony of Ms. Zartman and the Citizens Association 15 

of Georgetown.  And as I understand it, she is offering his 16 

testimony as someone who would have been here to testify as a 17 

witness but is not.   18 

  And did you also attach a resume or something 19 

that was -- 20 

  MS. ZARTMAN:  He does refer to his background.  21 

To be perfectly honest, in light of some of the things that 22 

have happened before, I just wanted to have a bona fide of our 23 

-- accurately reflecting Mr. White's views in our letter, since 24 

he is not here to speak for himself. 25 
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  CHAIRPERSON REID:  Okay. 1 

  COMMISSIONER HOOD:  Madam Chair, what -- 2 

  MS. ZARTMAN:  It is for that purpose only. 3 

  CHAIRPERSON REID:  Just let me ask you this:  is 4 

there anything new or different that he proffers to us, or is 5 

it basically a reiteration of what we have heard so many times 6 

already? 7 

  MS. ZARTMAN:  It's one more informed planner 8 

saying this will set a bad precedent and harm the zoning plan. 9 

  CHAIRPERSON REID:  Okay. 10 

  COMMISSIONER HOOD:  Madam Chair, I'll second that 11 

motion in reference to what we said in the transcript on page 12 

number 47.  I believe it was somewhere around line 12.  I 13 

second the motion. 14 

  CHAIRPERSON REID:  All right. 15 

  VICE CHAIRPERSON RENSHAW:  And also, on page 51. 16 

  CHAIRPERSON REID:  Okay. 17 

  VICE CHAIRPERSON RENSHAW:  Of the May 15th 18 

transcript.  And that is what I read before. 19 

  CHAIRPERSON REID:  Okay. 20 

  VICE CHAIRPERSON RENSHAW:  But we have given 21 

permission for expert testimony -- 22 

  CHAIRPERSON REID:  All right. 23 

  VICE CHAIRPERSON RENSHAW:  -- to Ms. Zartman. 24 

  CHAIRPERSON REID:  All in favor? 25 
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  (Chorus of ayes.) 1 

  Opposed? 2 

  (No response.) 3 

  All right.  That's it. 4 

  MR. NETTLER:  We have some brief rebuttal 5 

testimony. 6 

  CHAIRPERSON REID:  Is there a second page to it 7 

or -- it's a one-page deal?  I don't see a signature or 8 

anything.  Is it a letter to us?  Oh.  This is what he was 9 

going to testify to today.  Okay. 10 

  MR. NETTLER:  That would be another grounds for 11 

objection, since it's not even signed. 12 

  (Laughter.) 13 

  CHAIRPERSON REID:  All right.  Closing remarks?  14 

Rebuttal? 15 

  MR. NETTLER:  I have some rebuttal testimony. 16 

  Mr. Baranes, you heard Ms. Zartman testify that 17 

this would have -- that this addition would have an impact on 18 

the light and air on both 31st Street and Wisconsin Avenue.  19 

Could you please address that comment? 20 

  MR. BARANES:  Yes.  Madam Chair, what I would 21 

like to do is just quickly run down the two streets and show 22 

you that -- first of all, I think it's important to note that 23 

on both streets, in the area where we're proposing the 24 

additional floor, we have commercial office use specifically 25 
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directly across the street from us. 1 

  CHAIRPERSON REID:  There is no residential at 2 

all? 3 

  MR. BARANES:  Well, why don't we go down here.  4 

If you look at the -- actually, just a second -- if you look at 5 

the map on the lower right there, let's look at 31st Street 6 

first.   7 

  Robert, if you could just point to the area where 8 

we're adding the floor.  Yes, point to -- it goes from the 9 

corner up to where the pointer is.  If you could stop the 10 

pointer.  Okay.  Right there.  That's the end of the additional 11 

floor.  12 

  Now, if you look across the street, the office 13 

continues north of that up to where the pointer is, right 14 

there.  So I don't know what that distance is, but it's 15 

probably an additional, I would say, 100, 200 feet perhaps.  So 16 

that is all office for that portion. 17 

  And then, if you look at Wisconsin Avenue, the 18 

place where we're adding the floor starts at the corner and 19 

ends where the pointer is, right there, and the office use 20 

across the street starts at the corner and keeps -- and goes 21 

all the way up to that -- it's all commercial actually.  It's 22 

all commercial, all the way up there.   23 

  There's residential above the canal, but, in 24 

fact, the -- everything across the street from us there is 25 
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offices.  As a matter of fact, my office used to be directly 1 

across the street there. 2 

  So if we were to do any studies showing the 3 

impact of shadows of the additional floor or the impact of 4 

light and air on residential uses, my opinion at this point is 5 

that those studies would show that the -- there would be no 6 

impact on residential uses across both streets. 7 

  CHAIRPERSON REID:  Okay.  All right. 8 

  MR. BARANES:  Thank you. 9 

  CHAIRPERSON REID:  Thank you. 10 

  Mr. Nettler? 11 

  MR. NETTLER:  Yes.  If I might, just some closing 12 

remarks. 13 

  The gist of what I understand the opposition to 14 

be is really twofold.  One is that this will establish -- if 15 

you grant a variance here, it will establish some precedent for 16 

variances in the waterfront area.  And, two, that we already 17 

have a massive building, and that having this addition added on 18 

to it will have a substantial impact on the zoning plan and 19 

regulations. 20 

  Let me deal with the first one, which is the 21 

notion that this establishes some precedent.  Precisely the 22 

case that Ms. Zartman referred to, which involved the Capitol 23 

Hill Historic District, was a situation where you had granted a 24 

variance for a property that was no different than any other. 25 
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  The whole -- what the court was saying was that 1 

if you do that that you are essentially rezoning an area, and 2 

that's an obligation of the Zoning Commission, not the Board of 3 

Zoning Adjustment, because if every property is the same you 4 

cannot grant area variances. 5 

  And it's for that reason why the uniqueness 6 

component of -- the court said the uniqueness component of the 7 

area variance requirement precludes you from saying that any 8 

area variance you grant anywhere in the city, whether it's here 9 

or anywhere else, establishes a precedent. 10 

  It doesn't establish a precedent because it's 11 

unique.  It is what, in lawyers' terms, are known as sui 12 

generis.  Unto itself, it is -- the factors which allow you to 13 

grant a variance there only apply to that site.  You cannot use 14 

those factors anywhere else.   15 

  So if you have already determined that it's 16 

unique, it cannot possibly establish a precedent anywhere in 17 

Georgetown, whether it's the W-2 areas, whether it's any other 18 

W-1, and I'm not aware of any -- of another W-1 which would 19 

even be in this situation, but certainly not this case 20 

establishing a precedent. 21 

  And the second component is there seems to be an 22 

understanding by Ms. Zartman on behalf of CAG that this is a 23 

massive project.  And because it's a massive project, it has 24 

all of these impacts, but she can't do anything about it being 25 
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a massive project except when we come before you for a very 1 

minor area variance for a very minor portion of the site to 2 

allow this site to be developed as it was proposed, that that 3 

is a way of saying the project is massive and has an impact on 4 

the zoning plan. 5 

  Because, clearly, as you walk down 31st Street, 6 

and as you walk down Wisconsin Avenue, the incremental increase 7 

of less than 25 percent of the site -- this extra floor is 8 

insignificant. 9 

  And it's interesting because the -- when you 10 

listen to the premise upon which the argument is that it has an 11 

impact, Ms. Zartman goes back to the issue about the variance 12 

that's requested for the FAR. 13 

  Remember, as we testified to and as you've 14 

already granted us a variance on the interior of this property, 15 

the variance for the FAR doesn't add anything in terms of space 16 

that's being used by -- in a more dense way.  It just allows us 17 

to relocate facilities in a way that we couldn't relocate them 18 

before.  Not usable facilities in the sense that people are 19 

occupying it, but usable facilities in the sense that machines 20 

are occupying them. 21 

  Well, so then you are left with the question of 22 

whether six more residential units is -- adding six more 23 

residential units has a detrimental or a substantial impact on 24 

the zoning plan and the zoning regulations.  Clearly not. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 107 

  There is nobody who has testified that six more 1 

residential units do.  It's only from the context of a much 2 

larger issue that you've heard testimony on this project.  And 3 

if you look at the standard that the court has established in 4 

addressing the third prong, which is the substantial impact on 5 

the zoning plan and the zoning regulations, it focuses on an 6 

incremental issue, which is whether the use, which is not the 7 

question here, whether the area is so large that you are 8 

essentially changing -- just the area that we're adding, you 9 

are essentially changing the zoning plan for this area. 10 

  And, frankly, I think as you've seen, and I think 11 

as some of the comments have been made, this is a very minor 12 

impact on this site and this area, and the impact is not an 13 

adverse impact.  It does not set a precedent.  It will not 14 

allow additional development.  It will -- all this will do is 15 

allow for this project that everybody has testified to and 16 

everybody seems to say in their letters is a wonderful project 17 

actually work. 18 

  And we would ask for you to grant us the 19 

variance, at least to -- on this third prong to complete your 20 

review of this project and grant us this variance. 21 

  Thank you. 22 

  CHAIRPERSON REID:  Thank you. 23 

  Let's see, Board members? 24 

  MS. ZARTMAN:  May I offer surrebuttal? 25 
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  CHAIRPERSON REID:  No.  No, you can't.  That's 1 

it, the closing remarks by the applicant. 2 

  Board members, what is your pleasure in regard to 3 

the disposition of this particular case?  Do we want to dispose 4 

of it today, or do we want to put it off until our next 5 

regularly-scheduled meeting?  Any discussion?  There is a lot 6 

to think about. 7 

  VICE CHAIRPERSON RENSHAW:  I would recommend to 8 

the Board that we put this off to our decision meeting, in 9 

order for Board members to be able to review a lot of material 10 

that has come in at the very last moment.  And I think it would 11 

do a disservice both to the applicant and to the community were 12 

we to hustle through a decision right at this moment. 13 

  CHAIRPERSON REID:  Okay. 14 

  MEMBER GRIFFIS:  My concern with postponing it or 15 

moving it up and not dealing with it today is that we have done 16 

that several times, based on my reading of the transcripts, and 17 

I can see there has been several discussions on this.  And I 18 

would wonder if we could not, in fact, have discussion and move 19 

on this today. 20 

  CHAIRPERSON REID:  Mr. Hood? 21 

  COMMISSIONER HOOD:  I also agree with my new -- 22 

not Commissioner, my new Board member here that we should try 23 

to move on it.  But then, also think about my other colleague, 24 

Ms. Hinton, who has some issues.  And I don't know if she has 25 
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had a chance to be able to weigh in.   1 

  She sat through the whole case, and I don't want 2 

to put anybody at a disadvantage, but I think it might be 3 

advantageous that we have a full -- I'm prepared to move today, 4 

actually, but I think in the best interest of the Board and of 5 

the city I think it would be advantageous for us to have our 6 

other representative here who has sat through this case just 7 

like all -- the four of us have.  Well, three of us, including 8 

also Mr. Griffis, who has read the record. 9 

  I don't know if waiting until July -- is it the 10 

2nd?  3rd?  I don't know if that's going to change anything 11 

that I feel right now, unless something -- you know, something 12 

else changes.  But I'll leave it up to the three Board members. 13 

 I can go either way.  I guess maybe that's the easy way out. 14 

  VICE CHAIRPERSON RENSHAW:  I'll just add at this 15 

point that by my suggesting that we defer it, it does not mean 16 

that I am not prepared to go forward today.  I just think it is 17 

more in keeping with our deliberative nature to be able to 18 

reflect on many of the comments here today, and also the 19 

additional testimony. 20 

  COMMISSIONER HOOD:  Madam Chair, can I ask you a 21 

question?  Can I -- is that putting -- 22 

  CHAIRPERSON REID:  Ask me? 23 

  COMMISSIONER HOOD:  Yes.  Could you ask, are we 24 

putting anyone in any disadvantage if we wait until the 3rd? 25 
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  CHAIRPERSON REID:  Let's try this.  One, I do 1 

agree with Mr. Hood that, in that Ms. Hinton has been a very 2 

valuable part of this particular Board in this regard, and who 3 

has had considerable input, particularly as to the request for 4 

the sight lines, and has not had an opportunity to be able to 5 

weigh in on it either way, that we at least allow her that -- 6 

to give her that deference -- one. 7 

  Two, perhaps not delay until July 3rd, but 8 

perhaps be able to do it -- make the decision, had a decision 9 

meeting prior to our next regularly-scheduled hearing, which is 10 

next week, next -- is that the 26th, Mr. Hart? 11 

  MR. HART:  Yes, Madam Chair.  One of the 12 

suggestions I was making was to look at being able to give Ms. 13 

Hinton enough time to read today's transcript. 14 

  CHAIRPERSON REID:  Right.  Will it be back by -- 15 

  MR. HART:  We can get an expedited transcript 16 

within maybe a week for that one particular case. 17 

  CHAIRPERSON REID:  Okay.  But as long as we can 18 

get it -- today is Tuesday -- by Friday or something, Thursday 19 

or Friday, so that she can receive it no later than Monday. 20 

  Okay.  And then we can meet -- have a special 21 

meeting next Tuesday at 8:30. 22 

  MR. HART:  The 26th. 23 

  CHAIRPERSON REID:  Yes, on the 26th at 8:30, and 24 

to dispose of this case, and then proceed with our regular 25 
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hearing.  Perhaps that may be a compromise rather than waiting 1 

for another whole month, to allow us to be able to reflect on 2 

it, to absorb some of the information that we have now, and 3 

give Ms. Hinton an opportunity to be able to read over the 4 

transcript.   5 

  Does anyone have any objection to that?  Okay.  6 

All right.  Then that's what we will do.  Comments?  Questions? 7 

  All right.  Then that, Mr. Nettler, will then be 8 

the position of the Board at this time, and that will also 9 

conclude this case and we can move on to our next case of the 10 

morning. 11 

  MR. NETTLER:  Thank you very much. 12 

  CHAIRPERSON REID:  Thank you very much. 13 

  (Whereupon, at 11:52 a.m., the proceedings in the 14 

foregoing matter went off the record.) 15 
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